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Uncharted Terrain: Thelntersection of
Privatization and Wefare
By Henry Freedman, Mary R. Mannix, Marc Cohan, and Rebecca Scharf

Welfare, a mainstay of legal services
practice, iscutting edge again. Clientsneed help
negotiating asystem that devolution, discretion,
and privatization have changed radically. Public
officials need help in this new environment to
“get it right,” so that programs achieve the
laudable goals ascribed to them.

Privatization creates special challengesfor
welfare advocates. New players, ranging from
neighborhood nonprofit organizations to
churches to multinational corporations, are
making decisions that affect clients vital
interests. New legal issues, ranging from state
action to public contracting compliance, can
arise. Accountability and transparency, difficult
to achieve in the governance of traditional
welfare programs, become even more elusive.
We urge that legal services programs, in
deciding how to allocate their precious

resources, undertake advocacy involving welfare
privatization or at least consider doing so. We
know that many variables, as well as local

circumstances, determine legal services
priorities. Welfare programs, however, are the
safety net of last resort for many clients; absent
vigorous advocacy on their behalf, pressuresto
cut public expenditures and contractors' special

interests may shapethese programs’ overarching
policiesand daily practices, whilethevoicesand
rights of legal services clients are ignored.

In this article we review welfare
privatization, identify some of the major issues
and challenges for the advocacy community,
highlight some experiencesin particular states,
and discuss some of the tools and strategies
advocates may wish to use.

|. Trendsin Privatization of Welfare Programs

Privatizationgenerally refersto thearray of
strategies—such as contracting for services, the
use of vouchers, and sale of public assets—to
transfer responsibility for activitiesor functions
from the government to the private sector. The
trend toward privatization has affected a wide
range of government services from education
and corrections to municipal services and

beyond. As summarized below, private entities
have long had arole in the delivery of welfare
and social services. That role has shifted over
time as the government’ s role has evolved, and
changes made by the 1996 federal welfare law
created a favorable climate for greater
privatization.1

A. Role of Private Entities Before 1996

Both government and the private sector have
been involved in providing for families' basic
needs since colonia days. More than a century
before the American Revolution, private

administration of welfareranged from direct aid
to placing children in private apprenticeships
until they reached their mgjority, and private
charitieswere extensively involved in providing



Page 2
January 2002

The Welfare Law Center

Uncharted Terrain: The Intersection of Privatization and Welfare

aid well into the twentieth century.?

The pendulum swung entirely to public
administration of welfare programs with the
enactment of the Aid to Familieswith Dependent
Children (AFDC) program as part of the Social
Security Act of 1935.2 AFDC, the predominant
needs-based cash assistance welfare program for
families until 1996, required administration by
a single state agency or by al politica
subdivisions in the state supervised by a single
state agency.* It also required statewide
uniformity in program administration.® In 1939
Congress amended the Act to require merit
selection of employees.®

Over the ensuing decades private agencies
focused on providing services, often without
regard to financial need.” Religious charities
began receiving increased public funds for
services® The Kennedy administration’s 1962
AFDC legidlation increased the role of
contracted servicesfrom nonprofit agencies, and
spending on services rose again after Congress

added Title XX to the Social Security Act in
1981.°

Traditional social service providersoffered
counseling, training, child care, and welfare-to-
work services. For-profit companies expanded
into new areas of government contracting, such
as child support enforcement. Some, already
giants in other fields such as defense
contracting, moved into government servicesin
general, including welfare. Public officials
focus on privatization turned from a desire to
expand available servicesto reducing costs.*’

In the early 1990s another profoundly
important trend developed—the focus on
measuring performance, whether by public
agencies or private contractors, and, in the case
of private contractors, basing payment upon
performance results. For example, Maine
adoptedlegidlation that required all contractsto
purchase social services to be “based on
measurable performance indicators and desired
outcomes....”

B. The 1996 Federal Welfare Law Changes
and Subsequent Developments

Privatization took on new significance in
1996 after Congress enacted the Persona
Responsibility and Work Opportunity
ReconciliationAct, which, among other changes,
replaced AFDC with the Temporary Assistance
for Needy Families (TANF) block grant.*? The
radical restructuring of the state’'s role, the
increased emphasis on programs and servicesto
move peopleinto employment, thegrowing role
of discretion in welfare administration, and the
elimination of the six-decade-old requirements
for public administration and statewide
uniformity, taken together, created a new
environment conducive to increased

privatization.

As to elimination of the public
administration requirement, the Act explicitly
authorizes states to use TANF funds “to
administer the TANF program through
contractswith charitable, religious, or private
organizations, and to provide individuals with
vouchers redeemable by such organizations.” 3
Much of this provision and the public debates
over it focused the new policy on contracting
with religious organizations!* “Private’ was
clearly understood to include “for-profit.”

The cumulative result of these changes has
been profound. A recent study of administrative
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implementation of changesin welfare programs
observed:

was exercised in a racially discriminatory
manner.'®

More important than the overall
movements toward greater
reliance on nonprofits, for-
profits, state labor departments,
or some other type of institutions
has been the shift toward greater
dependence on al of these
institutional types—often within
the same state and locality.
Making these systems work
demands enormousinvestmentsin
staff training, information
systems, contract negotiations, as
well as informal adjustments and
trust-building among diverse state
agencies, different levels of
government, service providers,
and community organizations.*®

The eliminationof the statewide uniformity

Beginning in the mid-1990s several major

initiatives took welfare privatization to new
lengths.

= In 1997 Wisconsin contracted with for-
profit, nonprofit, and county agenciesfor the
entire operation of Wisconsin Works, or W-
2, the program that replaced cash assistance
with a*“pay-for-performance” program. This
was the first time that private entities,
including both for-profit companies such as
Maximus and nonprofit organizations, made
financial eligibility determinations®

= Arizona entered into a contract with
Maximus for a pilot project that began in
1999; wunder the project Maximus
administers a TANF program with separate
rules?

regquirement and the growth of privatization and
discretioninwelfareadministrationinteractina
variety of ways.'® For example:

» Texas sought to have the winning
contractor determineeligibility for ahost of
benefits. Biddersincluded teams composed

= They encourage local experimentation.
Ohio sought guidance from Wendy’s fast-
food-chain franchise model and then opted to
treat each county as a franchisee working
with an account manager at the state level.
Thelocal “franchisee” contractsfor purchase
of services from avariety of entities’

= They raisethe prospect of increased |ocal
arbitrariness or lawlessness. Scholars
studying the Minnesota program found the
unevenenforcement of sanctionsby counties
around the state “troubling, even in a state
that emphasizes local discretion.”*® Even
moretroubling, astudy in Virginiafound that
discretion within a county TANF program

of maor corporations and state agencies.
Theproposal engendered substantial political
opposition and could not be implemented
because the U.S. Department of Agriculture
and Department of Health and Human
Services did not grant the necessary food
stamp and Medicaid waivers?

» Florida adopted legislation in 2000 that
created Workforce Florida Inc., a nonprofit
corporation with primary responsibility for
the state’s work-force-related programs,
including the work-related TANF programs.
Workforce Floridahasthe authority to make
al work-force policy for the state.®

Privatizationhasal so encountered occasional
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setbacks. Most notably, in Mississippi “pressing
administrative and implementation issues
ultimately compelled the state to recapture many
welfare system functions initially devolved to
the private sector.”* On the other hand,
President Bush’ scontinuedinterestinexpanding
“charitablechoice” into areasbeyond TANF may
induce more religious entities to become
involved.®

Asof thefall of 2001, we were not aware of

any comprehensive inventory of the extent to
which states and counties have contracted with
private entities to deliver or administer TANF
programs, athough the limited information
avallable to date suggests that privatization
typicallyinvolveswelfare-to-work programsand
related services. A forthcoming report from the
U.S. General Accounting Office will examine
the extent of contracting with TANF funds.®

II. The Welfare Privatization Debate: Key Players, Prosand Cons,
and Recent Experience

The extent to which TANF programs should
be privatized is the subject of intense ongoing
debate among social policy experts, academics,
administrators, advocates, legidators, and private
entities. Efforts to privatize core TANF
functions such as eligibility determinations and

to contract with for-profit corporations have
sparked the most public opposition. In the
following discussion we highlight the role of
some key players in the debate, the arguments
for and against privatization, and the recent
experience with privatization.

A.Key Players

The large for-profit entities that now see
welfare programs as a vast new source of
business and the nonprofit entities that have
historically been involved in delivering
government services are the most obvious key
players. Many advocates and their allies are
concerned that the growing engagement of for-
profit entities, driven as they are by the bottom
line, will distort the TANF program’ smissionto
sarve needy individuals?” Major contractors
include

= Affiliated Computer ServicesInc., which
bought L ockheed Martin IMSin the summer
of 2001 for $825 million. According to this
contractor, “IMS partners with more than

230 state and local government agenciesin
45 U.S. States, the District of Columbia,
Canada, Australia, and Europe. IMS
specializes in child support enforcement,
welfare and workforce services, child care
management, electronic toll collection....”?

= Citicorp Services Inc., which is a
subsidiary of Citigroup and is the largest
operator of electronic benefit transfer
programs; it has contractsin morethan thirty
states. On July 26, 2001, it signed a contract
worth hundreds of millions of dollars to
deliver food stamps and cash benefits
throughout California. It was the sole
bidder.?
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= Maximus, which its founder established
specificallytocontract withgovernmentsfor
welfare and other services® In the three
months ending in June 2001, Maximus
“government operations group” reported
monthly revenues of more than $24
million.®! The company, which has eighteen
welfare-to-work program offices and five
disability service offices in ten states, also
contracts for child care administration,
managed care enrolIment, and federal social
security disability case management,
assessment, andtreatment referral services.™

Nonprofit entities that administer TANF
servicesrange from large organi zationsthat have
long delivered social services to small local
organizations, and they may be more likely than
for-profit entities to share the governmental
mi ssion of assisting low-incomefamilies. Many
small nonprofit entities have secured contracts
from public agencies. Indeed, legal services
offices have themselves become contractors,
obtaining TANF or other public funding for
welfare-to-work services® Traditiona faith-
based organizations are receiving many
contracts; examples include $2.6 million to
Catholic Charitiesin San Diego, California, for
CdWORKSs (CaliforniaWork Opportunitiesand
Responsibility for Kids) welfare-to-work
services over seventeen months and $366,000 to
Northern Valley Catholic Charities in Shasta
County, California, for amandatory community
service program.* As the opportunities for

welfare privatization expand, questions about the
organizational capacity of many smaller entities
to do thejob well may beincreasingly important.
Many smaller nonprofit entities that are not
capitalized to compete with for-profit
companiesfor thelarger contracts now being put
out to bid are working instead as subcontractors
to for-profit businesses.®

Public employee unions, including the
American Federation of State, County, and
Municipal Employees and Service Employees
International Union, also have gotteninto the act.
They argue that the government and its public
employeeunionmembersaremost appropriately
entrustedwith carrying out core public functions
andwith calling attentionto theneed to investin
effective approaches to improving welfare
administration.*®

Advocates for low-income people hitherto
have not been so involved, according to
preliminary Welfare Law Center inquiries.
While advocates have joined coalitions to
oppose the more extreme proposalsto privatize
eligibility determinations, they appear less
involved in implementing privatization. Thisis
not surprising given the challenges of limited
resources and competing demands to address a
wide array of issues affecting low-income
people, the proliferation of contracts in some
places, government contracting often raising
barriers to public participation, and difficult
guestions as to strategiesto pursue.

B. The Argumentsfor and against Privatization

The privatization debate typicaly involves
two related issues: how best to deliver cost-
effective, high-quality services and how to

promote accountability and democratic
participation in decisions related to
governmental programs. Low-incomeindividuals
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obviously haveahigh stakein bothissues. While
most havefar too frequently experienced poorly
administered public systems, that experience
alone does not justify privatization over other
reforms and investments in publicly
administered systems.

1. Delivering Cost-Effective, High-
Quality Services

Theargumentsinfavor of privatization center
on the notion that privatization promotes
competitioninthe provision of servicesand that
competition will result in improved services
delivered more efficiently and effectively.
Concerns that government has done a poor job
administering programs, that bureaucratic red
tape dtifles effective administration and
innovation, and that rigid civil service rules
hinder administrators' ability to hire, retain, and
compensate talented staff typically drive
privatization proposals. Some argue that
privatization will reduce the costs of delivering
services. Government officials sometimes see
privatization as a solution to budget pressures
that prevent the hiring of staff or asarelief from
costly new initiatives or as a way to secure
specializedskills. Privatization proponentsoften
have a philosophy that favors market-based
approaches over governmental solutions?’

Criticschallengethe notion that privatization
Is the way to achieve cost-effective service
delivery. They contest the assumption that
market-based competition, a predicate for the
claimed benefits of privatization, exists in the
welfare and related social services area; they
point out that the factors necessary for true
competition are generally absent. These factors
include multiple buyers and sellers (sometimes
requests for proposals elicit only one bid), low
costs associated with entering thefield, adequate

information to allow potential bidders to make
accurate determinations of cost, and a standard
product.®®

Critics also contend that the quality of
services may actually declineunder privatization
and that cost overruns, waste and abuse, hidden
costs to the government (including the costs of
effective contract management and oversight),
and the potential for the contract process being
taintedwith corruptionandfavoritismundermine
cost efficiency.® When for-profit entities are
involved, theoverarching profit motiveraisesthe
specters of shortcuts that reduce or deny
servicesand“creaming,” or servingtheeasiest to
serve®©

Some suggest that the public sector is better
a performing the complex tasks associated with
delivery of social servicesinthe pursuit of broad
social goas and that this indeed is a core
function of government, whilethe private sector
may be better ableto handle clearly identifiable,
standardized tasks such as data processing and
computer systems design.* Thus advocates and
others have heightened concernsabout effortsto
privatize key functions, such as eligibility
determinations, sanction determinations, and
policy making.*?

2. Accountability and the Public’ s Ability
to Participate in Gover nment

Howarewelfareadministrationdecisions
and policies made? How can beneficiaries
secure fair treatment and enforce rights to
benefitsand services? Privatization restructures
the framework for welfare program delivery,
changing it from a rule-bound system—one
subject to administrative law, under which
program beneficiaries have clear legal rights,
including due process rights—to a contract-
bound system in which program beneficiaries
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rights and role are very unsettled.®

Proponents argue that privatization
enhances local control over service delivery by
decreasing the role of more centralized
government bureaucracies and bringing the
provision of services down to the community
level wherelocal entitiesare morein touch with
local citizens and responsive to their needs*
Criticspoint out that largefor-profit entitiesare
the antithesis of local control and have huge
corporate structures unresponsive to local
needs. Even when local entities or nonprofit
groups provide benefits and services, the
adequacy of their accountability measures to
assure community input and acceptable
performance, and in particular whether they
protect clients' rights, is questionable.

A recent General Accounting Office
report identified several concerns, such as an
agency’s lack of expertise in negotiating clear
and specific contracts that assure adequate
performance. The report noted that “ monitoring
contractors' performance was often the weakest
leak in the privatization process.”* An

examination of welfare-to-work contracts in
Baltimore bears out these observations. In
Baltimore flawsthroughout the contract process
resulted in $60 million worth of contracts
producing only 2,000 jobsfor morethan 10,000
TANF recipients. This eye-opening look at the
contract processreveal stheformidabletask that
governments take on when they contract out for
services*

Many al so question whether privatization
can protect welfare recipients’ rights. How do
private entitiesdetermineclients' eligibility for
services? Do they offer a dispute resolution
process? The General Accounting Office notes
the importance of such procedures in contracts
and of other practices such as securing
government agency approva of sanctions when
the privatized program is responsible for such
decisions. However, the General Accounting
Office recognizes that implementing client
protections can be difficult given governments
limited capacities to negotiate and monitor
contracts.

C. The Experience with Welfare Privatization

While there have been some limited
studies of specific privatization efforts, there
has not been any overall evaluation of the effects
of privatization, and acomprehensive effort may
not be realistic.*” Evaluations of welfarereform
implementation typically examine a system in
which privatization is only one of numerous
elements. Examinations of specific welfare
privatization efforts are, however, instructivein
considering other privatization proposals.

First, the Wisconsin privatization
experience shows the significance of a

contract's financial incentives. The initia
Wisconsin contracts allowed agenciesto retain
a portion of unspent funds as profits, both
unrestricted and restricted (the latter had to be
spent on TANF individuals).® This linking of
financia incentives to unspent funds generated
much criticism from advocates, including those
of low-income groups, and others. During the
initial contract period $238 million out of $651
million budgeted remained unspent because of
declining caseloads, and contracting agencies
retained some $65 million in unrestricted
profits. Private contractorswere not required to
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disclose how they spent these profits*® The
retention of profits was very troubling to many
in the face of evidence that the Wisconsin
welfare reform effort was not moving families
out of poverty, that a wide variation in sanction
ratesraised questions of equitabletreatment, and
that low-income people found it difficult to
access Medicaid and food stamp benefits>®
Criticismof this payment structure led the state
to changefuture contract terms so that incentive
paymentswererelated to specified performance
measures.

Second, certain private entities engaged
in financial mismanagement and irregularities,
which led the Wisconsin Legislative Audit
Bureautorecommendthat futurecontractsallow
the stateto revoketheright of first selection for
entities that fail to comply with financial and
other requirements® Third, contracting out
oversight responsibility for Milwaukee County,
which serves most of the state's TANF
population, to the Private Industry Council
resulted in criticism that the Private Industry
Council performed poorly and that the state did
not make sure that the council was fulfilling its
responsibilities.

A preliminary report on the Arizona

TANF pilot project that involved three factors
notedthat determining the separate effect of any
one of the factors was not possible. The factors
were (1) privatized TANF intake, eligibility, and
employment programs; (2) specificperformance
incentives; and (3) significant changesinwelfare
program rules. Nonetheless, the report noted
that “there is no strong evidence that welfare
families are either better off or worse off under
privatized TANF.”>?2 Maximus, the for-profit
contractor operating the pilot project, recently
received a $1 million incentive payment for
meeting or exceeding contract performance
measures.®® According to Arizona advocates,
during the summer of 2001 the Arizona Works
Procurement Board voted not to expand the
project to another county because of contract
disputes about the reimbursement rates for
eligibility determination. >

Other reports compile press and other
accounts of troubled privatization efforts,
primarily involving for-profit companies
administering welfare programs. These reports
cite examples of poor performance, financial
irregularities, and dissatisfied program
beneficiaries>®

[11. Strategiesfor Advocates

Privatization will likely remain part of the
landscape of welfare program administration for
the foreseeabl e future. Because the question of
privatized versus government delivery is so
entwinedwith questions of the quality of welfare
program administration and protecting welfare
recipients’ interests, advocatescannotignorethe
challenge of developing strategies for making a
difference in clients lives under a privatized
welfare regime.

To serve most effectively, advocates must
consider the consequences of the shift in the
lega ground rules from those derived from
administrative law to those based on contract
lav. Many of the legal issues regarding
protecting the interests of low-income
individuals under this new framework remain
unsettled. While advocates have awide range of
legal and other tools to consider (including
policy advocacy, coalition building, community
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education, working with the media, monitoring,
and litigation), part of the challenge is to
determine what tools make the most difference
for low-income clients. The advocacy
opportunities and the appropriate strategies
depend on factors unique to each state or
locality—state and local law, the political
environment, and the strength of potential allies.
In deciding how to approach welfare
privatization, advocates should also consider
whether advocacy in the context of other
privatization initiatives (e.g., Medicaid, child
welfare, and electronic benefitstransfer) offers
useful lessons. In the following sections we
delineate possible advocacy strategies.

Advocacy around these new issues can be
rewarding for advocates in field offices,
specialized legal programs, policy advocacy
organizations, and law school clinics. First,
involvement intheearly stagesof privatizationis
aunique opportunity to shape the program for
clients and establish the parameters for
privatization if the initiative proceeds. Second,
little law is established in this area; advocates
thus have an opportunity to make significant
contributions to the development of legal
doctrine. Third, many jurisdictions are likely to
be experimenting with privatization and the
model s advocates help shape may be replicated
elsewhere. Lessons learned from unsuccessful
experiences may be helpful smilarly inavoiding
failures.

To be sure, advocacy inthisareaisnot easy.
Not only are the legal issues difficult, but also
the practical challenges are formidable. The
contracting process can involve dozens of
contracts, making involvement difficult for
advocateswith limited resources, even assuming
they have access to relevant documents. Key
decisions are often made out of the public eye
withadvocatesbecoming awareof repercussions
only later when clients report problems.
Advocaes may need to develop new skills to
work most effectively in a contract-based
environment. They may be leery of involvement
in a resource-intensive process, such as
developing contracts and monitoring
implementation, where their ability to achieve
constructive improvements is unclear.
Nonetheless, advocates have aready worked
creatively to make a difference, and this work
should encourage the broader community. For
example, Wisconsin publicinterest lawyershave
tackled privatization initiatives with strategies
such as strengthening nonprofit entities that
provide services, working with collaborative
groups of stakeholderstoidentify problemsand
solutions, and monitoring.>® Florida advocates,
seeking to secure due process protections for
low-income clients in work-force programs,
recently persuaded the state agency to instruct
private regional work-force entities to adopt
dispute resolution procedures.®’

A. Policy Advocacy

Policy advocacy, as we use the term here,
includes addressing policyissuesat al levelsof
government through means other than litigation

or individua representation. It can involve
coalition building, community education, and
advising low-income groups. It can be conducted
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in collaboration, as appropriate, with organized
labor, academics, grass-roots organizations,
good-government groups, and nonprofit social
service providers. While each partner hasitsown
constituency and agendas, the challenge for the
legal services advocate is to forge or become
part of acoalition that hasasaprominent feature
protecting theinterests of welfare applicantsand
recipients.

1. Whether and How to Privatize

The state or local government’ s process for
deciding whether to privatize may be advocates
first opportunity to become involved. In some
states, large, well-funded private contractors
touting their successesin other jurisdictionsare
major players seeking policy change; in other
places, smaller nonprofit entities may be key
actors. Advocates may wish to oppose
privatization altogether, limit it to certain
activities, or focus solely on assuring
protections for low-income clients.

If privatization appears certain to go forward,
or if that is a course advocates favor, advocates
likely want clear criteria established to
determine the circumstancesfor privatizationto
occur, what functions are privatized, what the
process is, and what performance standards are
in the contracts® Public involvement can be
built in, with requirements for notice and
comment for major policies, advisory boards
that include program participants and advocates,
and town meetings. Start-up through pilot
proj ects can be mandated. For example, Arizona
used a pilot program, created a procurement
board with various stakeholders, including
community-based organizations, participating,
and required independent evaluations>®

Success depends on having access to the
governmental actors planning. Accessing that

10

information can involve diverse tools such as
monitoring planssubmittedtolegislativebodies,
altendance at public meetings, analyzing
information obtained through litigation, and
working with public sector unions® Accessing
informationcanal sobeaccomplishedthroughan
advisory committee or through a “community
congress,” which would meet regularly to
receive input from TANF recipients, legal
services organizations, policy advocates, and
low-income groups® The advisory committee
can collect relevant research and then provide
input into the proposed requests for proposals,
standards for performance, and contract
performance monitoring. Such a committee
would also increase the active participation of
the affected community residents.

In California a legal services advocate was
invited to serve as a client representative on a
state committee established to oversee the
design and implementation of California’s
el ectroni c benefit payment system. Heand other
advocates also met periodically with key state
officials and achieved notable results: the final
contract with Citibank requires that persons be
available by phone to answer questions in six
languages and that the automated voi ce response
system have twelve languages. Final rules are
expected to establish standards on error
resolution—a problem that advocates learned
from other states.®?

We must remember that the legislature’ s or
agency’s goals, which may include efficiency,
cost saving, and the acquisition of specialized
expertise, are not antithetical to the advocate's
interests in insuring fairness for the clients.
However, without advocates involvement, the
legislature or agency isunlikely to give priority
to issues of fairness and due process or build
protections into the authorizing legislation or
policy to protect clients' rights after the
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contracts are awarded. Pointsthat advocates may Concerns regarding public contract

want to pursue include
Retention of Eligibility Determinations by

Governmental Actors. To argue for due
process protections and to affect the
outcomethrough traditional advocacy arefar
easier where the governmental actor retains
responsibility for deciding whether to grant
or terminate benefits, to impose a sanction,
or to deny supportive services.

Requiring Governmental Oversight. An

essential element in protecting clients
interests in a privatized welfare system is
ensuring that the governmental actor is
required to review private agency
performancerigorously.® The governmental
actor may mandate audits and reports or
empower other branches of government to
exercise oversight over the contractor as if
the contractor were a government agency.
For example, Floridavestsitsauditor general
withauthority to audit the private Workforce
Florida Inc. and provides that “the Office of
Program Policy Anaysis and Government
Accountability, pursuant to itsauthority or at
the direction of the Legidative Auditing
Committee, may review the systems and
controls related to performance outcomes
and quality of servicesof WorkforceFlorida,
Inc.”®

Adoption of Due Process Protections. Due

process protections (notice, review of
adverse determinations by an impartia
official, administrative appeal process) are
critical. Advocates have identified problems
in thisregardin Wisconsin’ sfully privatized
welfare system, even though the state agency
retains some right to review decisions.®®

2. The Formation of the Contract
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formation are typically over protecting the
taxpayer and the prospective contractor. Asone
commentator notes, “Rules governing public
procurement are implemented principally to
protect theintegrity of the competitive process.
They are not intended or designed as ameans of
soliciting public input into policy.” %

Nonethel ess, advocates can ensure that the
strategy of contracting out supportstheir clients
goals for the program. For example, although
many welfare-to-work programs may be driven
by national and state performance requirements,
other goals, such as reduction in poverty or the
creationof awell-trained work forceto meet the
needs of the local economy, can be enforced
through performance standards. Research and
experience have shown that requests for
proposals that do not contain sufficient detail
regarding expectations have later led to disputes
and inefficiencies®” The private agency should
be required to include in its request for
proposal saprovision for performance measures
for different types of populations. The private
agency also should receive financia incentives
to serve those who are hardest to serve®

Much potential harm can be avoided if
advocates are able to ensure that the legal rights
andremediesavailablefor welfarerecipientsand
the responsibilities and penaltiesfor the private
actor's noncompliance are clearly set forth
during contract negotiations. Moreover,
advocates should work to develop both
mechanisms that identify when contractors are
failing to fulfill their obligations and remedies
that compel compliance.

Advocates who want to help shape the
processto ensurethat the best possible services
are being delivered to those in poverty must
Learn the Process. Most jurisdictions have

aprocurement process that may or may not
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conform to the American Bar Association
Model Procurement Code.®® Whatever the
process in the advocate’s jurisdiction may
be, the advocate should learn which contracts
are subject to the procurement process; the
stages of the process; the opportunities for
input; and who must sign off on the contract.
The last is of particular importance since
independent review by a different branch of
government may serve as a check on the
process.

Involve Allies. As with the policy process,

collaboration with allies most concerned
with the prospect of privatized services can
be critical to affecting outcomes. Contract
procurement is typically an unobserved
process, not subject to scrutiny, except by
other entitiesthat are themsel ves not subject
to public scrutiny. Attention from good-
government groups, labor unions, the media,
and nonprofit organizations may influence
the approval process or cause the
governmental entity to rethink the process.

Acquire Information About the Proposed

Contractor. Scrutiny of existing contractsin
other jurisdictions may influence the

decisionwhether to privatize the service and
whether to award the contract to aparticular
provider.

3. Monitoring Contract Performance
Effectively

While the advocate may not become
aware of acontract until after the ink has dried,
much effective work may still be possible. The
advocate can seek access to contract-related
materials. Traditional accesstoinformationsuch
as that found under the federal Freedom of
Information Act is no longer clearly available,
nor is information to determine the
effectiveness of the systems created under
contract.® Advocates can push for public
dissemination of requests for proposals,
contracts with primary vendors, independent
evaluations, and periodic reports from the
contractor, particularly those used to justify
payments or bonuses. Such dissemination may
be fostered by creating reporting requirements
for local governments, appointing an
ombudsperson with powers of inquiry, and
conducting public hearings.™

B. Litigation

Whether litigation can shapeprivatization
or address problemsresulting from privatization
IS uncertain. Advocates need to consider the
following issues.

1. Using Litigation
Privatization

to Shape

Because much of the process of welfare
services privatization unfolds behind the scenes
between parties other than low-income

12

recipientsand their representatives, and because
courts are often loathe to look behind a
governmental actor's decision to privatize
services, litigation is rarely the most effective
tool to shapeor prevent privatization.”? However,
by familiarizing themselves with loca laws and
contracting procedures, advocates can have
success with litigation. For example, in Gilesv.
Horn, plaintiffs challenged contracts for
CAWORKSs case management services entered
into between San Diego County and private
contractors.” The county’s charter required it,
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before entering into acontract, to determinethat
the contractor could provide the services more
economicaly and efficiently than county
employees. The court found that the board of
supervisors did not have the power to create
exceptionsto the county charter. It further found
that the purported exceptionsdid not apply to the
CaWORK s case management contract and that
a state statute barred the wholesale contracting
out of case management inthewelfaresystemto
independent contractors. The court ordered
defendants to terminate the contracts.™

A taxpayer lawsuit can serve as an
additional litigation handle, but itislikely to be
successful only where the contract violates a
constitutional or statutory protection.” In
certain dituations, litigation over contract
formation may take place between branches of
government. For example, in New Y ork City, the
city comptroller delayed the city’s entry into
severa welfare-to-work contracts and, although
ultimately unsuccessful on appeal, succeeded in
forcing media attention on the contracting
process.’™

2. Protecting Individual Rights

The legal rights of recipients of
privatized TANF servicesvary considerably with
the action challenged and the role of the private
actor. For example, until 1996, eligibility and
benefit processing wasthework of asingle state
agency. Now some states and localities are
contracting out such work. Below are some
issues to consider before commencing a
challenge under this emerging paradigm.

a. Sate Action

Due process and other constitutional
protections apply only to state actors.””
Administrative procedure acts and public
information laws are similarly commonly

13

ingpplicable to private contractors. The
challenge thus is to convince the court to treat
the contractor as a state actor. A complete
discussion of the various tests to determine
whenthereisstate action isbeyond the scope of
this article.”® However, the closer the private
entity’s function is to one that (1) would have
been actionableif performed by agovernmental
entity and (2) was traditionally and exclusively
performed by the state, the more likely that the
court will find the entity to be a state actor.”
Applying thisanalysis, aggrieved applicants and
reci pients should be ableto challengeeligibility
determinations and sanctionsrendered by private
contractors to the same extent as when those
decisions areundertaken by alocal governmental
actor.

b. Contract Remedies

Litigation concerning the obligations of
the private contractor may also be difficult
because the welfare applicant or recipient isnot
aparty to the contract 2 However, the client may
argue that she is an intended third-party
beneficiary of the contract and therefore
possesses certain rights.®!

c. Direct Challenges that
Privatization

Implicate

Litigation that attacks the legality of
welfare agency practices may directly or
indirectly involve private entities and expose
their role in contributing to the challenged
practices. For example, aM assachusetts |awsuit
against the welfare agency and a private
contractor responsible for disability
determinations claimed that the benefitsof class
members were improperly denied, reduced, or
terminated as a result of illegal denials of
disability exemptions. The court granted
preliminary relief barring the agency from
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reducing or terminating grants for those whose enforcement services, erroneous sanctions
disability exemption denialsled to impositions increased, compounding problems for
of time limits or work sanctions until after the individuals who could not get the state agencies
current contractor reviewed the exemption to lift the sanctions. Once the lawsuit was filed
request. The court found that the contractor and before the final settlement was reached, the

denied exemptions because of class members defendant agencies agreed to rescind sanctions
failure to respond to a confusing letter and that involving Maximus. The state subsequently
denying exemptions for this reason violated the terminatedits contract with Maximus but did not

stae requirement for fair and equitable publicize its reasons®
administration. While the lawsuit was targeted
primarily at the state agency, it also exposed
problems with the contractor. # Plaintiffs
entered into a separate settlement with the
contractor in which it agreed not to seek state
contracts for five years®

Notwithstanding these successes,
postviolationlitigation may bevery unsatisfying
since, in addition to the other impediments to
litigation, advocates bear the burden of
convincing a court that plaintiffs have legally
enforceable rights against the private actor.

Another successful Massachusetts Instead, to the extent possible, advocates should
lawsuit against the TANF and child support take steps to ensure that the legal rights and
enforcement agencies secured procedures to remedies available to welfare applicants or
assure that sanctioned individual swho wanted to recipients, along with the private actor's
cooperate with child support enforcement could responsibilities and penalties for
get their sanctions lifted. After the state noncompliance, are clearly set forth during
contracted with Maximus for child support contract negotiations.

V. Conclusion

Private entitieswill continueto be major local advocates on issues arising from
playersinwelfare programs for theforeseeable increased devolution, discretion, and
future, and legal services advocates will be privatization in each community, sharing
representing clients who depend upon fair strategiesfor seeking more positive outcomes,
treatment from thoseentities. TheWelfareLaw and developing plans to respond in their
Center is devoting its energy to working with communities.
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