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Legal Accountability in an Era
of Privatized Welfare

Michele Estrin Gilman

mmmmmmmutmm

States the option 1o constrect out edministration of their welfare pro-
grams o private extities. Moreover, gfter enactment of the weifare reform,
welfare reciplents are expected to work 10 recelve bengfits. This means
mmwww-mwuww
sonal coumseling rather than simply confirm obfective eligibilisy criteria

!

equitable clatms. The Article concludes that the procedwral rights of wei-
Jare recipients afier welfare reform are greatly diminished

INTRODUCTION

Lockheed Martin, the defesse contracting giant, has found 2 new
business niche in an era of declining defense spending: renning welfare
offices, Privaze companies like Lockheod Martin, aloag with various noo-
profit orgasizations, have become an imsegral part of the massive welfare
refoem effort started in 1996 with the enactment of the Personal Responsi-
bility and Work Opportunity Reconciiation Act (PRA)' The Act, com-
monly known for taming “welfare™ into “workfare,” is designed %o push
welfare recipiosts o the wockforce.” The PRA restrectured welfare ad-
ministration by eliminating the country”s main assistance program for poor

L Peb L Na 106293, 100 Seat. 2905 (199€) frodiSed o scattesed ssctionn of 2 US.C),
2 Pob L Mo 104095, § 400, 110 St 2108, 2113 (RPE) (codified 2t 42 US.C. § 401)
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families, Aid 10 Families with Dependent Children (AFDC), and by giving
states fixed Block grants for “temporary assistance for needy fassilies,”
known as TANF? The Act also devalves significant control over welfare
administration from the federal govemnment 1o the states, and it further
gives the states the option of devolving welfare opesations o the county
and city Jevel, aad 10 private organizations if they choose! Smte and local
govemnments have cagerly embeaced this new oppoetunity 1o peivatize wel-
faee in the hopes that private organizations can deliver welfare cheaper,
faster, and better?

Despite the growing privatizatios of social services, there has been
little discussion of the rumifications of this change on welfare recipients
themselves from either & practical, empirical, or Jegal perspective.* While
government kas relied heavily oa contracting with private nonprofit eatities
for social service delivery since the 1960s, these entities have usually been
lenited o peoviding discrete services soch as job training or child care. The
PRA makes two major changes 10 this existing scheme of public/private
interdependence. First, under the PRA, private entities are allowed to res
entire weifire offices. This mesns that, for the first time, they can perfors
eligibility determinations and sanction recipients for scacompliance with
program requirements. Second, the PRA has opened the door for lacge for-
profit orgsnizations such as Lockbeed Mantin 10 emter imo welfire
delivery. These forprofit entites dave different incestives, and more
political power, than the soeprofit entities typically engaged in social
service delivery in the past.

After the PRA, welfare office employees are no longer dispensers of
checks. They are expocted to put people to woek, and iy requires inten-
sive interpersomal interactions. As & result, froat-line workers have vastly
increased discretion. Whea peivatization is layered over the PRA's broad
discretionary schemse, accountability issoes heighten. Stories of failed so-
cial service privatization programs bave already surfaced. For imstance,
Maryland cancelled 3 contract with Lockbeed Martin 10 conduet child sup-
part enforcement in the face of service complainty after Lockbeed failed to
meet collection objectives.” Likewise, Californis cancelied a contract with
Lockbeed to build a statewide computer system for child ssppont

3. Jevnuven 1),

& Tov v votes 5631 eod sccompanying teat

5 JeebfuPanlib

6 Some of the frw cxoeptions Inchade Duploe Bessk Frex, 4 D Acvon Dociries for on dge
o Privesssnin, 45 Swnacuse L Rev. 1049 (1905, and Devid | Kewwdy, Owe Procesr s o
Frivesived Welfore Symem, 64 Baoce. L Rev. T30 (1908 Thess aielen, howwver, arv lesbed largely
W connionnl itvec. Sor dgfha sores 237 mad 299,

T, Jee Oweg Ourland, Lockhend Collaf Falre on ONM Sgport Goslt: Siate Anmossces
Collovon Conmney NN Not Be Extonded, Bacy, Sume, Nise 4, 1999, ot 1B, Omg Ouclend, Coflections
o OM AN Questiooad: Lockhed (NS Dafends Perfvmancs in Swie's Pragram, Basy, Sue, Jan. 10,
1999, 0 1D
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eaforcement when cost projections escalated from $99 millicn to $277
million (and where Lockheed's contract limited its own lisbility to just $3
million).* Lockbeed is not the only culpeit of headline-grabbing malfea-
sance. Another big player in welfare privatization, Macimes, Inc., has its
welfire contracts with New Yock City under criminal investigation for al-
leged nepotism snd cocrupticn.” Its contracs with Coanecticst to handle
¢hild care benefits for welfare families was threatened with termination
because “{h)undeeds of families have waited for moaths without receiving
5 they were promised, the company has been unable to perocess a debage
of pasperwork and its phone lnes bave been overloaded with pless for
help"*

Apast from this anscdotal evidence, empirical evidence suggests that
privatization is ill-fitted for the complex, long<erm tasks associated with
welfare delivery after the PRA. This area lacks the definable yardsticks and
competition necessary 10 sustain accountability 10 togpayers aad 10 service
bemeficiarics. As a result, legal mechasisms for enfoccing accountability of
welfare providers are more important than ever.

Unfortunately, privatization also strips away the traditiosal Jegal
fare program to the PRA, welfare benefits were an cxtitlessent 10 which
due process protections astached.! Moreover, since beneficiaries were in-
temcting with govermment buresucrats, (here was 20 question that state
actors were involved and that doo process protections therefore applied.
Under the PRA, it is less clear whether welfare benefits retaln eir enti-
tlement status. As a resalt, welfare advocates across the country arc strug-
gling with questions coacerning the comtinned availability of federal
constitational protections. In privatized jurisdictions, these issues &re oven
more complex. Eves if a federal constitutional right 10 dos process remaing
in the receipt of welfare benefits, it is questionable whether a private eaticy
such a8 Lockheed Martin will be deemed a state actor to whom constisg-
tional guarantecs apply.®

This Aricle exploces the implications of privatization on welflre
beneficiaries’ due process rights. The piece focuses on procedural rights
for several reasons. To begin with, fair procedures increase the Nkelibood
of seccess of substantive claims for benefits. Under the PRA, states and
localities have increased discretion in running thelr welfare programs, As a
result, welfare recipients must rely less oo statutes and rogulations as a

£ Willam D Marmng £ Jensifer TWadbem, From Wafwr 0 Fellre Loclbend Moty
Wonts 10 Mabe Nupe Proficr from Sociel Progrows, Badr, Som, Mae 21 1998, o1 1P,

9. Sor dyha sotes 206-200 and sceompanying el

10 Jooathen Rabieowits, v Commacsiont. @ Privesely B Wellare Progrem Sinks Jeto Choce,
NY, Touss, Mov, M, 1997, & DL

1. SesnfaPut VA

12, Seolnfy Pan VAL



The implications of privatization for the due process rights of recipi-
ents are best illustrated by the experiences of real people navigating the
choppy waters of welfare reform. In August 1998, Loe Garlick was cut off
from public besefits because New York's Office of Employment Services

%ok she could reapply for benefits on November 16, 1998." On November
16, she went to a Job Center &t 00 am. to reapply for cash assistance,

expedited food stamps and that she would have 10 be in the “system”

1. Alee W. Houserms, Ol Lapad Autsssnce fiv e Tountr First Contury: Achieving Egual
Hstice for AR, 17 Yars L & Pox"y Rav. 365, J06.07 (1998)

L ARhough many welfive moipients $o st sppel adverse docisions (ofion becsase ey aw
rever reade swane of uew fir hasriag righty ). Cadatics deemomaineir Bt ose mdnvidals who puroa
ppeals have 3 bigh mocms e Bades Sl The Role of the Courty In Fobow Aghom, 12
Cozamcwcnas Ryv. M7 (1985) A the same Fime, [t procederes cansor guammces ‘S sl
whan Se sebezantive reles thamseivel e inegeitable” A o 379,

15, Ser Rebopis B Tietew, Giving Sebvionce o Process: Cossswing fe Due Provess
Cossinrpniition, 75 Doy, UL L Roev. 8, 5102 o997y

5 e Acdon Complaint § 145, Raynolds v. Omdasl, 35 7. Sagp. M 101 (RDNY. 1999)
Na. 34 Civ, 5177,
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before she coudd receive any food stamps or get Medicald ™ The recep-
tioaist then gave her s eavelope with many foems and told her to fill them
oul.” The packet was missing an spplication form, and although Ms. Gar-
lick roquested the form, the was told she wogld have %0 wait

At about 10:00 a.m., a Job Center employee told her that the computer
did not show that ber sanction had been lifted and that she would bave to
walt five moce days and return to the center on November 23,7 Again, she
requested expedited food stamps, explaining that she was pregnant and
=emic, bot she was told to apply for them when she returned om the
twenty-third. The Job Center employee thes refused to yetam her docu-
ments, including the letier stating she was eligible 10 work as of November
16.* When Ms, Garlick retarned o the twenty-third at $:00 am, the re-
ceptionist told ber that she had no information about Ms. Geslick baving
been there on November 16, moc of ber baving applied for expedited bene-
fits. She also was told that her documents had been loat, and that she would
have 1o reapply.”

Seven bours later, 2t 3:00 pm, Ms. Garlick was finally called for her
interview.™ The employee told Ms. Garlick that she had caly nine months
left of benefits and that after those nize months were over, she would =ot
be eligible for any assistance, including food stamps aad Medicald ™ She
al50 10ld her that there were no emergeacy food stamps any longer and re-
ferred Ms, Garlick to a food pantry. She then gave Ms, Garlick & Gfty-day
Calendar of Appointments and told her that she was rogured 10 repoet to
the Hamilton Job Center every day.™

Ms. Garlick reported to the Hamilton Job Center every day as re-
quired, from November 23, 1998 until December 3. During that time, she
had a great deal of trouble obtaining food, and she frequently got sick with
headaches and fevers ™ She went to the food pantry to which the Job Cen-
ter had referved her, but because the Job Center required her to be at the
center from 9:00 am. w0 500 pum., by the tisae she got 10 the pantry it stu-
ally was ¢losed ™ In e meantime, the Eligibility Verification Review of-
fice and the Job Ceater fadled t0 coordinate ber application, and thus
permission granted by one office to miss an appointment for a doctor’s

7
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visit was not formarded to the other office, and Ms, Garlick's spplication
was not actod upon. Instead, she was bounced around from office to of-
fice.™ Her name was subsequestly lost in the computer, and promises by
the Job Center to call ber back when ber file was found were ignored ™
Whea Ms. Garlick called the Hamidion Job Center again on December 8 to
see if they bad found her records, she was told that they had not, that her
application was rejected, and that she would have to reapply.™ Ms. Garlick
received no besefies umil December 19, 1998, over ane moath after her
initial application.” Duriag that month, she went entirely without food oe
several occasions. ™
Ms. Garlick was just one of several named plaintiffs in a class ac-
tion against New York State and City welfare officials.” The class alleged
that the defendants were systematically preventing eligible individuals
from obtaining food stamps, Medicaid, and cash assistance by deterring,
&scouraging, and preventing plaiatiffs from filing applications foc and re-
ceiving beoefits.* Specifically, the class alleged that the Job Centers pro-
vided falte and misleading information about the availability of both
cagoing and expedited assistance; refused o allow people to file applica-
tions; pressured people to withdoaw their applications; denled food stamps
and Medicaid besefits for reasons that apply ocnly to cash assistasce eligi-
belity; and failed to provide written motice, incloding notice of bearing
rights, %o people who were denled benefits.* Based on its findings of fact,
deawn from the affidavits and testimony of class members, the district
court issued a peeliminary injunction cedering the defendants to comply
with & complex coerective plan designed to ensure that the defendarss
cbeyed the requirements of due process as well as Medicaid, food stamp,
and cash assistance statutory requiresents. ©
The court awarded its relief purscant to 42 U.S.C. § 1983, commoanly
known as Section 1983, a civil rights statute that permits plaintiffs to en-
foroe rights created under federal statutes and the Constituticn. However,
Section 1983, s well as the constitutional gusrastees it enforces, applics
only 1o stae actors.* Thus, if Ms. Garlick was applying for benefits at a

M Yi1s
Ml
MY
Fagnalids v. Ghalland, 35 F. Supp. 34 100 531, 209 (S DALY, 1999
Muin
Mwud)
M uiM)t
Ot Complasnt o 1 4, Roeelds (Ne. 71 Qv 5177)
o Raywoldn, 35 F. Sepp. 24 st 35748, Scbsncrenly, the oot seland %0 modify ¢ vacete s
poolioninnry inonction and it comifiod B plantlT class. Raysslds v Ciwland, 2000 WL 1013912
(SDNY. 2000
4). M e X7, Secticn 1983 hs Gacomeod e dexall by Pass ILRL
44 Sev infru note 298 aad sccompanying text.
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similatly opersted office run by Lockheed Mastin, the question arises
whether she would have any of the sxme protections obtained through the
New York litigation. Would she Bave a constitutional right %o due process?
Would the Lockheed Martin employees be state actors? The answers to
these questions will greatly impact welfre recipients in the new privatized
economy of welfare,

Of course, # could be argoed (and is) that the Kafla-esque conditions
encoumtered by Ms, Garlick are the very reason why peivatization should
be exploced 83 a0 aliemative 1o government buresucracies. Indeed, there is
ample evidence that government weifare bursaucracios are quite capable of
acting without regard to the rule of law and contrary to the interests of the
disenfranchised persons they are supposed to serve. Yet im publicly run
welfkre jurisdictions, as the Glulian! liigation desonstrates, the legal sys-
temn is available a5 3 fast Hne of attack agadast such bebavior. As this Ari-
cle argues, that may no longer be true in privatized jurisdictions. Because
is not clear that private cafitics perform any better than public ones, priva-
tization needs to be approached with extreme caution. Carrently, it is not,

The Article proceeds as follows. Part [ describes the changes man-
dated by the PRA and specifically addresses how the Act devolves power
downward from the federal government %o Jocal institutions, both public
and privase, Pat 11 sets forth the historkeal dackground of welfare in this
country, with an cmphasis on the intertwined roles of public and private
poor relief, and then explains bow the landscape of welfare delivery bas
begum to change in the midst of the PRA. Part [l discusses the arguments
for and against privatization, and attemapts 0 sort through the empirical
evidence to draw some conclusions about the peactical impact privatization
will Bave upon the rights of welface beneficiaries. Part [V explores whether
constitutional protections remain for welfare beneficiaries in privatized
jurisdictions. It also explains, in depth, bow the Supreme Court’s current
stitutional claims. Accoedingly, Part V exploces other potential bases for
enforcing accountability in privatized jurisdictions, Potestial theories in-
chude statutocy, contraceaal, and equitable claims; yet, all of these stratogics
have serious limitations. Thas Article concludes that under the carrent state

of the kaw, welface privatization poses great dangers to the procedural
rights of beneficiaries.

45 S Sczm D Deset, 00 Relly But Upon e Toms of Coning Do the Nowsw "~
Consralicd Spoces, Mviailie Disenctiowenss, snd Nomeicimacs b on [3han Dulowr Spem, 104 Yoz
L) 2157, 2157 (1959) (deceibing dhocerpenent poactions & B Disder of Colembla's Office of
Emangency Sheber 308 Sappost Servicom, inclading "3 waltag mom «Dos of medinciossd afrmation,
waapbioed Gdps, sad shows ol ealless wakieg ponctssted By bamilacieg demands R
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I
WeLraxe Resorm

In 1996, Congress passed, and Pressdont Cliston signed, the Perscosl
and Work Opportunity Reconcilistion Act of 1996 (PRA),
Jegistation designed 10 “end welfare a5 we know it The Act eliminated
the existing welfare program, A 10 Families with Dependent Children
(AFDC),"” which was the subject of almost two decades of pessistent criti-
cism by policymakers, the media, and the public, who sccused AFDC of
causing increased government spending and of fostering dependency while
failing to eliminate poverty.® As Congress’ resposse to these criticisms,
the PRA's stmied purposes are to redoce welfire dependency and out-of-
wedlock binhs and to encourage the forsation of two-parent families ™
The PRA also gives the states the fexibility 10 creste their own programs
s long as they meet these objectives.™ Accordingly, the Act changes not
only the structure and famding of welfare delivery in this country, bet ot
also attermpts to change the behavior and perceived lifestyle of welfare re-
Cipients. ™
The Act eliminates AFDC's open-ended fedenad funding and guaran-
toe of sssistance 20 all eligible persons and replaces & with & capped block
gant 1 the states, called Tempoesry Assistance o0 Needy Families

45 This wan oo of Posdident’s Closen's compalpn promises. Joson DuParde, The Clinaw
Wedlore BEY £ Long. Davvwy Jowrnay, MUY, Towms, My 15, 1994, M AL

1. QUIC § 60! (rapenied 159

A5 Mach of O stk 0 AFDC penttrnd sosnd & sl samatype of e “walfivn guasn.™ =
whtrpepad, wanage, ANan Americas wmaried hite iideet wiah wavy hidwea Tee Haiow
Hezpecome & Sverveen Lormano, T Racecrs or e Pocs 54 (19975 Kathiees A, Ko aad Prank
W, Munger, Fosling AV of Se Poigle Sowns of S Time: 15905 Wellove Reform and she Exploisaion
of Amevionn Falean A VA ] Sox, Pony B L0 29 (V996) The anpircal svilioncs Soe ot suppan
B sevestype. Honsenonr & Lommaano, sgre, o8 1045 sor sl Jef F, Handier, “Ending Fojiare
Ay We Bnww K Wopng v Wellire, Wromg for Poverty. 1 Gan. ] o Praers Poveary ), 1016
(190

The PRA sho replaced (e Job Opporteniion sd Baske 3l Trsinmg Progrem (kaown e JOBS),
Snactnd In TVRS un pant of e Family Sapport Act s pronide incontivas fir AFDC saclipionts 1 work,
Pub L No, 200455, 100 Stet. 2340 (1965 (rpaaled sor dyfom soten 1101 sl socompanying e,

4%, P L N 106§ 400 110 Set 2905 2003 (1999 il w QQ USC § 801D

S0 The Act Sllowed seversl ymans of siafe expesosesiation widh welfirednwad pragrans
condutted purssant %0 waivers from B fodonsl povernmest. &2 US.C § 1315 (1996 Under AFEC,
sxies had %o subewit & gl for Henlth end Numun Sorvices (HHS) agpooval setting forth how ey
would comply with deor fodersl cbligationn sndor B¢ low. § S00a). Mowever, sisles could obialn
walvers flom the “Siste plon™ roguisements fir “mxperimentsl, plot, or demomsieation peogect(s]” §
1315, Porty-Gee visics cbizined walven, bot reformen: srpond St the wiiver sppronel poocem wia
ovedy bordeonomne. These compisints, slong with calls by wiste officals for grestcr stete Soodom,
provided part of the tmpotur for wolfire reform. See, . HR Rar. No. 506453 (1998), ngpristed e
199 USCCAN 11D (complaining sbout Olic's cxpesence with (he waiver process; “he
sdminirytion ogjoctnd Sour parts of fhe Oblo plan, or roguestod sobetantee changes et cusentially
pted cortaln provisians. . . ")

51, Ser Cweroonyy Moee, Weirast's Bno 100-008 (1999 Tomya L Deto, The Waflortnasion
o Family Low, &8 U Koo L Rev, 229, 25433 Q000).
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(TANF).*® Alhough states must adbere 10 some saticnal requirements,
such as the PRA"s requirement that all TANF recipients cagage ia “work
activity” within two years of getting benefits and its five-year kifetime Hmit
on the receipt of benefls, states have broad discretion %0 determine the
condizions of eligibility for TANF funds. ™ For example, states can choose
1o limit Be receipt of benefits 10 Jess than five years, %0 deny benefits %0
mothers who do not idemtify Beir children's biclogical fathers or to chil-
dren boen while their family is receiving benefits, %0 sanction familics thas
xclude adults under age fifty-one who neither have noe are seeking & high
schoaol dploma, to declare noncitizens ineligible for assistance, %0 reguire
reciplests to take drug tests, oc to cut benefits to families with truant chil-
dren ™ States can evea choose 1o provide no cash bemefits ot all *

By allowing states to design their own welfare peograms, TANF de-
volves mech of the authority over administering welfare from the federal
government 10 the states.™ The federal govermment's role csscatially is
limited %o reviewing state plans, monitoring the performance of states in
putting welfare recipients 10 work, snd sanctioning or rewarding states
based ca their performance. Even more significant than this foderal-to-state
devolution is the dscreticn states have under TANF to delegate authority
%0 kcal governments and peivate sooprofit or for-profit eatities. The law
allows states to provide welfare services Srough contracts with chantable,
religious, or private organizations.” They can also choose to peovide bene-
ficiaries with certificates, vouchers, or other forms of disbursemnent that are
redeemable with such private organizations.™

S5 Each sate srotives & portion of the samal 164 billice block prant i s emeunt based spon
1 past weklose expendingres. b L No 106205, § 100, 110 St 2104, 2116 (199) (codified ot &2
USC § 6301 As 8 cippod grast, TANF cnds e fodensl cont-shasing thel covernd floctaations =
walfire 1321 due b0 coomceme Wb chuzgrs

S5 Soe § 05, 110 Sut w2137 (sdding sow Sec. 400a)(7) o Tie IV of fhe Soctal Seourky
Act). Staten cam cxempt wp %0 2% of thelr cascload om e five-your Mt i cases of handsblp, I
(codited st &2 US.C § 4080)TXC]) Thay can also tae Shelr own Sands 0 provide Desefin st fhe
Sve-year lmk. K

LS

55 Suem hawe Se daceficn to uee Selr past Sor any activity reascashly dodgeed % achiows
e Act's paposer. Sor i {adding sow Soz. 401 12 Tide IV of B Secial Scourity Act). The stased
paposcs a0 provide for seady children, decrease dependescy ad cut-ofwediock blebs, and
rcaxTage the SAEACe aad EakaRos of Cwo-paret Soliea il

26, Duospis S Aoty block praat wystom, 51 lesst one sethor Bes anpaed that O devalotionsry
mate of Ba PRA ban besn overomphanied ghoen e Ar's “Dendensons and oxgensive Soders!
poguinoments,” Sor cxumple, he masioses Dfeme Neit on TANF asiatance 1 adults of chary month.
Caadics Hote, Sanw Discrwton Under New Federsl Welary Lagidason: Babn, Reslicy and ¢
Fodoralim-Based Consttucionsl Ohallonge, 9 Sace. L. & Pou’y Ruv. 105, 118 (09950 As & rewk,
Thole arpace har “watm with mooe Corpollwead polasal Mt p who wial 10 coantar D 5l bl
end mary sack woas of Dexiizy vl M x 116

ST, Pub L Ne 1OAZF0, § 104, 110 Ssat, 3905, 2063 (1956) fondifed m 2 USC § 600
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Given TANF's emphasss on finding people jobs and sanctioning those
who fail to work, fromt-line workers have a great deal of discretion, and
thus, power.™ Putting welfare recipients to work necessarily requires & per-
sosalized, hands-on appeoach that delivering monetary benefits purssant 10
workers were state employees who focused on assessiag whether appli-
cants met income and other standardized eligidility requirements. ™ They
might have referred welfare beneficiaries 10 private socisl service peoviders
for job training, job placement, child care, or other discrete services, but
these private agencics did not operate as the program's gatekeepers® By
contrast, front-line workers generally now engage in a variety of counsel-
ing and evaluative tasks. These include oducating applicants sbout the
TANF program; assessing their work histories and stiesnges 10 obtain eos-
ployment; reviewing their cligibility for eatitlement benefits such as SSI,
Medicaid, and food stamps; determining their eligibility for cash gramts,
Joans, or other services %o divert them from the TANF prograsy; assisting
them in securing chdld support from noncustodial paresgs; helping thems
with job searches; assessing thelr child care and transportation heeds, as
well as domestie viclence problems or alcobol o drug sbese; drafting indi-
vidialized plass 10 attain economic self-sufficiency; and assisting them in
locating job training, GED, ESOL, and other sikill building activities.®
MMMWmWﬂM”MMIM
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Thus far TANF Bas sheunk the mation's welfaze rolls;™ however, its
cffectivencss in lifting the poce out of povesty s saill open o debate™ It is
also unclear whether the rolls have shrank solely because welfase recipi-
ents are working, or whether some have been Escouraged, disappeared, or
have otherwise been churned off the rolls. What is clear, bowever, is that
TANF pushes decision maldng downward and incroases discretion at the
level of the front-line worker. And where local governments bave con-
tracted out their welfare programs, that disceetion rests in the bands of pri-
Vale persons.

n
Pravarrzanons ix Concrexr: Hisroxy ano Monesy Treses

Privatization of social services is oot new, Since the New Deal, the
expansion of the federal goversenent's role in providing welfare bas been
accompanied by a comespoading growth i the mvolvement of acaprofit
providers to the point where “the United States relies more beavily on non-
profit ceganizations San oo its own isstrumentalities 10 deliver govern-
more of ther income from government than from any other single
source . . . .™ This Part aims %0 pat the private peovision of welfare in per-
spective, especially to demonstrate the extent to which the PRA extends
welfare peivatization keo uachamed waters, Accoedingly, this Past de-
scribes the historical background of the public and private roles in welface
reliel and the growing scope of camrent privatization initiatives,

A. History of Public and Private Welfare Provision

Throughout American history, the poor have relied on both public
reliel and peivate charity for assistance, While the respective contributions
of the public and private spheres bave ebbed and flowed over the years,
often in opposition to cae another, public agencies and private charities
have become increasingly intertwined since the 1960s. This Part briefly
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outlizes the roles of, and connections between, public and private agencies
in America’s welfare history while simultancously sketching major themes
in social welfare history.

I. Early American History

As the population in early colonial America increased, destitution did
&8 well, and neighborly kindness simply could not deal with the growing
numbers of poor and infirm. ™ In need of & more systemized response to
poverty, the colonists Jooked to England as a model and adopted the tenets
of Elizabethan Pooe Law. The English Poor Law of 1601 made poor relief
a matter of Jocal responsibility and distinguished between the “unwerthy™
poor and the “worthy™ poce, that is, those who were deemned culpable for
their destitute stase and those who were not ™ The colonles followed suie *

This localized system of pooe relief gradually became strained by in-
creased magration of “strangers™ into towns and cities doe o immigration
and job transience. As a result, by the carly cightecnth century, some local
governments began to call ca colonial treasuries for monesary rolief.™ Also
around this time, private philanthropy for poor relief began in earnest, re-
flecting the growing accumulation of wealth by some citizens.” [a addi-
tion, private groups such as churches, fratemal societies, and dbenevolent
ceganizations began providing charitable services.™ Thus, by the tmm of
the ninctecnth century, poor relief was 3 mix of locsl, state, and private
effores, with the bulk of the relief still provided by local governments.

2.  The Nineteenth Century

In the nincteenth century, social welfare policy ook a new turn. Re-
formers began attacking outdoor relicf (basic material assistance provided
in the home), accusing it of encouraging idleness and pauperism, draining
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the public fisc, and reducing the kabor supply.™ As & resalt, poochouses
began %o domimate poor relief policy.™ Both states and private organizs-
thoes built and sdminisered these social welfare imatieutions. Indeed, states
often refied om private charities 10 provide certain social services, and pri-
vate organizations often contributed money %0 states 10 start isatitutions.™
Although poorhouses initially beld promise of reform, it soon became clear
that they had become warehouses of despair, and they were ultimately a
failure.™ Not only did the poorhouses fisil to relieve poverty, but they were
plagued by commuption, filth, disorder, and disease, and they ended up
costing moce than outdoor relief.™

During this time, private benevolent societies aliso played an increas-
ing role in poor relief™ Because these socleties viewed poverty as a result
of poor maorals, they belioved that they could Bft people cut of povesty by
impeoving their character. Accordingly, they embarked on campaigns to
visit the homes of the poor and to provide them with moral uplft and ex-
hortation ™

With the downfall of poorhouses, two other private alternatives to
outdoor relief, both with roots in the carlier privage benevolent societies,
came t0 dominate welfare policy in the late nineteenth cenpury: sciensific
charity and settlement bouses. The scientific chasity movement, which
sought to spply the scieatific principles of rationality and efficiency to wel-
fare work, consisted of arganizations that served as clearinghouses to cooe-
dimato relief among the many available public and private souwrces.™ Like
the carlier benevolent societies, they relied on “friendly visisors™ to kmves-
tigate the homnes of the poor and 10 provide them with moral and religious
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counseling.™ The sestlement house movement, following ca the heels of
scientific charity, fivoced 2 preventative approach to poverty ™ Settlement
house workers lived asnong the poor in inner-city neighbochoods and fo-
cused on streagthening commmunities through social aad economic refoems,
Central to both movements was their staunch opposition o owdoor relief®
However, their fadlare 1o provide material aid and 1o recognize the under-
lying economtic causes of poverty was one of the many reasons that scien.
tific charity and settleasent houses ultimately withered away ™

X The Dwentiesh Century

Unable to meet increasing need, private relief sheank i mpoctance
during the flsst two docades of the twentioth century, and governmental
sssistance 10 the poor ascended. Reformers quickly realized that volun-
toerism alone could not cope with the increasing poverty engendered by the
social forces of industrialization, ubanization, and kmesigration™ The
plight of poor children, who were often taken from their homes and put in
imperscoal and expensive institotions, particulacly mobilized reformers.
They began to call for the care of children i thesr own homes.™ Accord-
ingly, following an influential White House conference on chdldren's issues
in 1909, mothers' pensions, a form of cash assistance to women with de-
peadent children, became the preferred forms of welfare” The mothers’
pension statutes formed the basés for e foderal Aid 10 Dependent Children
(ADC) program enacted in 1935 (later changed to Aid to Families With
Dependent Children in the 1560s), the very program later abolished by the
PRA.
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The 1929 stock market crash and the depression that followed left
millions wemployed. ™ Although private agencies and local governments
attempted 10 aid the jobless, they were overwhelmed by the massive need ™
By 1932, cac-thisd of the vodantary relief agencies bad shuttered their
doors.” Still, President Hoover resisted & foderal resposse 10 the crisis, pee-
forring to rely on the litthe private charity that remained™ By contrast,
when Franklin D. Roosevelt emeced the White House, he broughe his sup-
port for public poor relief programs with him, and be was able 10 spur en-
actment of a series of work relief measares™ Roosevelt got the federal
mMManﬁthﬁut—.am

the creation of massive administrative strectures from whole
M’Yalmnnh’nmmmmﬂbhm
rary.™ To provide long-term security for the needy, Roosevelt pushed for
enactment of the Social Security Act. Passed on August 14, 1935, the Act
provided social insurance, in the forms of old-age insurance and unem-
ployment assistance, as well as public sssistsnce for e aged, dependont
children in single-parent facnilies, dissbled children, and the blind.™ The
federal govornment administered the old-age insurance portion of the Act
{which we calll Social Security), while the public assistance programs were
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administered by states and Jocalities through grants-in-aid from the federsl
govemnment. As a result of local administration, ADC remained & small
program until the 1960s, and it primarily aided white widows, as had the
forerunner state laws. *

Owerall, the Now Deal put in place the categorization of need that
marks carrent welfare policy. It distinguished between sockal insurance (for
the worthy masses, including the middie-classes) and public assistance (for
the uawordty poor).” It expanded the role of the federal government and
forced the states %o commit o poor relief and develop sdiniwrative
structures for the distribution of that relief™ It also “reinforced state and
local variations in welfare benefits and froze &0 place the complex, mul-
tilayered, decentralized pattern that bas distinguished relief and welfare in
America since early in the nation’s history."™

Afler WWIL, the country lost interest in poverty; the dominast ideol-
Ogy was coe of mass prosperity.™ The prevalest beliel among policymak-
ers was that a stroeg eccnomy wosld climinate poverty."™ Nevertheless,
the welfare rolls quistly increased, and by the mid-1950s most welfare
funds weat 10 ADC recipients rather than to the aged.™ In response %o this
growth, the states implemented a variety of punitive policies designed 10
reduce the number of welfare recipients, including eligibility investigations
of recipient households and “suitable bome™ requirements. '™

During the 19605, a growing awareness that the country’s peosperity
had not trickled dows to all people replaced the optimism of the 1950y,
Soctal and demographic shifts, inchading the flow of rural populations into
hmmmmo{mnpﬁ&mnﬂm
cially the civil rights movemest, heightened public awareness of inequities
in American society.”™ In his bid for the presidency, Keanedy expressly
made poverty and bunger a campaign theme.™ Ounce elected, Kennedy,
and then Prosident Johnson, emacted significant welfre reform measures
based om a “service strategy,” which aimed 10 provide the poor with serv
ices to gain employment, such as job training and placement, rather than
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with money."™ The strategy, set forth in the Economic Opportunity Act of
1964 and administered by the Office of Econoesic Oppormunity, was casried
out by a vast network of private social service providers and community
action agencics. Federal funds bypassed state and local governments and
went directly 10 programs that federal law required be “administered with
maximam feasible participation of the residents."™ Thus, *{t}he War ca
Povesty generated a number of comcepts and undertook a number of inter-
veaticns that reflected, either explicidly o Implicily, a vote of no confi-
dence in governmental services as then being delivered.™™ Increased
privatization, funded by federal dollars, was e result. Thus, both the fod-
eral govermment and poivate social services expanded greatly during this
tisoe period,™

The community action program was imensely costroversial, as local
officials, threatened by the loss of funds aad control, vehemently attacked
the program. ' Those sttacks, coupled with budget cuts as a result of Viet-
nzm War speading, eventually beralded the demise of the foderal govern-
ment's War oa Poverty."' Yet its legacy was farreaching. It fostered
grasseoots soclal sctivism and created a generation of reformers, many of
whom migrated into govermment service.? It also spawned Head Stare,
legal services, aad neighborhood sexvice and health centers, and it mobi-
lized the poor % agitate for their rights.'™ It also started the inderdependent
relaticaship between goversenent and private social welfire providers that
continues to this day.

The expansicn of federsl povernment welfige spending Sat began in
the carly 19608 continued into the mid-1970s, despite President Nixca's
anti-welfare rbetoric.'™ All told, the time period from the early 19605 to the
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tmid-1970s saw theee significant trends, Fiest, there was & massive increase
in government spending on social welfire programs.'* As noted carlier,
much of this speading went o pcivate voluntary agencies, thus creating a
“mdved” welfare state that “marked a crestion uniqoe %o the United States,
reflecting & decp-scated American tradition of sssocistive esserpeise that
combimes self-reliance and private volustarism with communitarianism aad
government activity.""'* Second, this massive social welfare spending dra-
reduced the numbers of poor.'” Third, and despite the second
tread, the number of AFDC recipients grew dramatically."* Several inter-
mhadmaplﬁ&kmﬁhh.ﬂad&lﬁm:n-
cluding 3n increase i Be number of eligitle familics that applied for aid as
the welfsre rights movement gathered steam;'™ an incresse in cligible ap-
plicants who were actually assisted by the states (particularly northem
ments); and demographic changes, such as population growth and rising
divoree and (llegitimacy rates, ™
The next ensjor shift in welfice policy occurred in the 19508, Pressdent
Reagan advocated the work ethic, blamed the poor for their condition, and
accordingly, promised to slash social welfare spending.™' In a throwback
to Hoover, Reagan believed that welfare should be provided by private
volunteer orgamizations.'™ While Congress defeated many of Reagan's
more extreme proposals o eliminate soclal speading, sigeificant cuts sur-
vived monetheless, inciuding cuts 10 food stamps, child nutrition, and -
cmployment insurance.”™ In 198], Reagan pushed legislation through
Congress that cut back work incentives for those on AFDC and that

il cumapiries of peblic sssatanns O aped, Mind, and Gasbded PATTINGN, sopve seme £1, W 368,
197, The propesad Doir was Nghar O AFDC parymstnts in gt southere sind. M o 190, dov oo
Tharman, sspvy sose 67, 0 MES|
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profet o 1M0 ke 16% in 19, ough Be bub of Ol mosey wend for Son-amins-dsind programs
sach a8 Socisl Seourity and Medoare. PATTERIOM, mpre note 83, ot 164
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restricted AFDC eligibilicy.™ Reagan's cuts %0 social spending also dev-
sstated the very private programs he was counting om to alleviate pow
erty.™ Not surprisingly, the poverty rate began growing again, and by
1983, the poverty rate was the highest it had beea since the mid 1960s.™
Incressing poverty rates helped fuel 3o obsession with a perceived
growing underclsss ™ In 1984, Charles Murray, a conservative sociologist,
fanned the flames by publishing an influestial book called Losing Ground,
im which be argoed that welfare created dependency and peevented the poor
from achieving self-sufficiency.”™ He proposed that all poblic welfare pro-
grams be climinated, with the possible exception of weemployment insur-
ance."™ Scon, the states began experimenting with wockfare (that is, work
requirements tied to the receipt of welfare benefits); by 1987, focty states

124, AnnaucwTrs, spea sote 55, 1 5555 Gn 0 seselt of iy legislation, betworn 1981 and
1950, 400,000 working walfirs mothery Jost (heir prani) KATE, supvo sole 85, ot 304

133, See KATR svprw sotn 85, ot 29697, 289, Satamcey, sapra note 84, ot 153-44, 144, 15494,
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Popilaion). A1t thne, O femminization of poverty continsed. That ks, teo cut of every Gnes poor
ity wene wimmen, M. o8 37%; sor ofve PATTERICH, Jopra sole 52, =t 219,

127, Parromsos, mpre sote 52, 21 21518,
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supportive services,'™ and, &5 & resudt, cnly a small percentage of welfare
clients actually eszolled in woek programs, '™

President Bush replicated Reagan's sppeoach to poverty; Bush's do-
mestic welfare agenda focused on sdvecating for & “Soussnd polnts of
light," or volunteerism.'™ Meanwhile, bowever, the poverty rate climbed
and welfare applications scared.'™ In response, in the late 1980s, states
began to freeze or reduce AFDC benefits.'™ They reqoested waivers from
the federal goverment 10 experiment with behavicr modification welfare
programs such &8 learnfiare (sanctions for families whose teenage childron
missed school), famsly caps (demial of additional benefits to mothers who
gave birth to addtional children while on AFDC), healthfare (reduced
benefits for families that failed to get children imeeunized), and wedfare
(boauses 10 welfare mothers who married),'™ The states thus became the
Isboessories xod agests of changes that were eventually passed into federal
law in the PRA.

After his election in 1992, President Clinton encoursged these state
waivers.™ He had campaigned upon a promise to “end welfare a8 we know
it" In 1993, his adoninistration granted & waiver 10 Wisconsin to develop a
workfare program with a two-year lifetime limit on benefits. ' With the
Republican takeover of Congress in 1994, and the resclting Contract With
America, the pressure increased on Clinton (0 pass substantial welfare ro-
form legisiation.'™ After veloing two Republican versions of welfare re-
foem, Clinton signed the PRA imgo law in 1996.'F As enacted, the PRA
reflects mamy of the themes of colondal poor law, incloding an cavphasis on
local responsibility, restrictions on aid 10 “strangess,” or cut-of-stste resi-
deats (subsequently struck down by the Supeeme Court)," and a “work o
starve™ mentality for the able bodied.'™ At the same time, by encouraging
Siates 'O use private emtities as welfare providers, the PRA embodies
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strands of the War oo Poverty and its emphasis on community-ceiented
service delivery as well as the government's peneral trend toward privati-
zatlon. Yet the PRA"s privatization peovision received scant notice in the
legisiative debates; it was overshadowed by the spotight thrown on the
Act's overtly punitive measures.' This barely acknowledged additicn to
the law has the potential to alter the rights of millions of welfase recipients.

4. Conclurion

This brief kistory reveals that the poor kave relied on both public aad
peivate provision of welfare since the founding of tis country. Contrary to
the claims of some privatization proponents, there nover was a mythic
“golden age” durimg which pavate charity alone took care of the needs of
the poor. Rather, povernment has always provided the majority of funding

B. New Directions in Welfare Privatization

The PRA Bas brought for-profit entities into the social servico fold on
a scale above and beyoad their traditicnal involvement as contractors for
information and data systems.'” Unlike government and most noaprofit
agencies, these for-profit peoviders e trying to make money, which may
affect heir sccountability and the quality of seevice they provide o

Gebate shost Secten 104 mwveived woend allewing religions
COpadEasons 13 previda welad sirvicet PRA alre) dated 14 contrmt wih rebgrus ogariasies %
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refipions orpaninaon: camnct dacreamate againe! individasls on he bash of eligica. AL § 100
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effective they would beo ke a2 cxpandod salie. Sor Jacoh & Muacker, Faith Neclerz, Now Rvustuc, Jone
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beneficiaries. In many coeemacting schemes, which pay a set fee to the con-

Several states have jumped oo the privatization bandwagoa, and oth-
ers are beginning to move in that direction.'™ Wisconsia picmeered the pri-
vatization of welface services, peivatizing purssant to » waiver from HHS
even before the 1996 welfare reform statute. As of January 1998, peivate
companies handlied the entire welfare caseload m Milwaukes, whete sov-
enty percent of the state’s welfare caseload resides.™' Arizona is another
state leader in welfare privatization. In early 1999, it started a pilot pro-
mmmmh.mdwm which
covers metropolitan Phoenix,'™ This peivatized district is being run
mm.wwuuw o take in
thistoen percest of the state’s $160 million weifire budget ™
Arizona has loag contracted with private service peoviders for di
sorvices, the new pillot program was intessoly coatroversial, largely
cause of the influx of forprofit providers and their authority to condect
eligibiliey functions. Ik thus faced vocal opposition from welfare advocates
and public emaployee wnions. '™ Arizona’s plas eavisions expansion of pe-
vatizaticn; # calls for additional peivatizaion peojects and Re stady and
consideration of further privatization initistives.'™ Other jurisdictions that
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also have significant welfare peivatization imstiatives underway inclode

Texas;'* Flords;'™ and Orange, San Diego, and Los Angeles Counties in
California."™ Notably, the most extensive privatization programs are oocur-
ring in urban areas, such as Milwaukee and Phoenix. This coincides with
the demographic wend that most of America’s welfare families live in ur-
ban arcas.'™ Thas, privatization is poised to affect a significant number of
welfare recipeents.

Currently, the big for-profit players in welfare peivatization are Lock-
beed Martin and Maximms. Maximus bills itself &8 the “paticn’s largest
phumnmdpbm-ﬂmmloh
disadvantaged. ™™ the compeny was formed in 1975, its business
inceeased dramatically in the wake of welfare reforms and it weat poblic
1997, 1f it were a state, Maximus would have the country’s 29th largest
social services cascload in the couatry, '™ and it holds a thisty percest share
in the growing bealth sod human services market™ Uslike Maximus,
which has always focused on the human services field, Lockboed Mactin's
business has long centered on defease contracting. However, with dechin-
ing defense spending, Lockheed has focused on developing new business
areas, and now welfare reform services represent cne of lts two fastest-
growing business lines ™ The company states that In the last four yeaes &t
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has gone from zero 1o forty coatracts in twenty-nine Jocaticas.'™ Lockbeed
aggressively recruits former govemnment welfare officials 10 bolster this
growing line of work.'™ Aloog with these two corporsie behemoths, many
smaller nospeofit and for-profit organirations play a role in welfare reform
on a local basis.

C. The Broader Privatization Movement

Beyond the welfare comtext, privatization is proliferating in spheres
traditicnally run by governmest Privatization, “a fuzzy comcept that
evokes sharp political reactions,™ geoerally entails the transfer of gov-
emmental functions to the private sector. Privatization initiatives mnge
from coatracting, vouchers, subsidies, franchises, and tax credits, 10 more
extreme forms such as load-shedding, in which the government eliminates
i3 role I ceruin arens by selling its assets o the peivate sector or with-
drawing from providing a service alogether,™ The dominant form of pri-
vatization in this country, and the form endorsed by TANF, is contracting
out, in which government funds services but contracts for their implemen-
tation with the private sector.™ In the United States, “more thas balf of all
government speading on goods and services is publicly fimanced but pr-
vately produced.™™ The history of welfere in America, discussed above,
reveals that TANF's endossement of privatization is the latest, and most
farreaching, extession of government’s increasing rellance oo private en-
tities 10 casry out its wedfige objectives. It is also traceable 10 the lncreasing
moescoturn of the beoader privatization movement that ook root during the
Reagan Administration in the 1980, a8 proeninent Amencan comservatives
bocame influenced by Britain's Thatcher governanont, which had privatized
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and s0ld off major government programs throughout the 1980s."™

Soca, ksl governments increased coatracting for municipal seevices
from trash collection to highway maistensnce, and, 38 & result, peivatizs-
tioa becamne less of a novelty and moce of 2 standard option for govern-
ance. Moreover, privatization was secerely placed on the public agenda
and became part of a conservative intellectual and philosophical movement
st continues 10 this day and that underlies &e TANF privatization op-
Gon™ Its appeal has become bipartisan, as exemplified by President
Clinton's initiative for Reinventing Government, yet another attempt to
downsize the federal government aad to make up the shortfall rough pri-
vale contracting.'™ Currently, vasious privatization initistives are domd-
pating public discourse in other social service areas including charter
schools, child welfare, child support enforcement, and Social Security, ™

m
PRIVATIZATION AND ACCOUNTASILITY

Government plans to privatize typically eagender heated and acrimo-
pious debate, and the privatization of welfare is 0o excepticn, Privatization
raises accountability issues for all whom it affects: government employ-
ces, program bezeficiaries, and the tax-paying public. Bach of these groups
has coaflicting poals and desives, and vast disagreemenns over the costs aad
benefits of privatization can exist within each group. Accordingly, Part A
traces the arguments for and agaimst privatization as a mesns of under-
standing the values at stake. Part B then examines what the empérical evi-
dence reverls about social service peivatization. The purpose of this
analysis is not 1o take a stand in the povatization debate. Rather, the em-
pizical analysis is important 1o better understand bow privatization is Hkely
to impact the rights of bepeficiaries. In brief, doe © 3 lack of vigorous
competition, peivatization i the social services field rarely delivers on the
supposed benefits of privatization. At the same time, the very institutional
structure that results from privatization sppears %0 decrease accountsbility
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to program beceficiaries. This, in tum, incresses the importance of legal
remedics &5 & bulwark against the unfettered discretion of peivate entities, &
subject dealt with in the remainder of this Aricle,

A. The Arguments for and Againet Privatization

Privatization advocates, relying largely on market force economic
eories, contend that private companies can defiver services with greater
efficiency and innovation than govermment & a Jower cost. Cost savings
are said 10 derive from a variety of sources:

competition among firms that may create pressure foc

not ma nonopoly w m‘

mewmmmmum

ability of private fiems to hire, fire, compensate, and therefore
motivate and utilize workers with greater flexibility than can

WWWMWMWWM

stromg unions.

Yet another strand of the peivatization movement sees privatization as
democratizing force that returns power from the government to Jocal com-
munities and their medisting instisutions, such as churches, neighborhoods,
and voluntary organézations, which are better sitnated 10 address & commw-
nity"s peeds."™ This argument gains support sot caly from coaservatives,
wuﬁummmm;mmﬁ-
sion of soclal service delivery.'™ Thus, privatization of welfare converges
“the free market ideclogy of the right and the citizes participa-
objectives of the left. "™

Oppoaents of privatization generally share the contrary ideclogical
view Bat government should play a strong social role in sddressing the
neods of the unfortunate and that government can bester provide services in
a uniform, nondiscriminatory manner. They argue that peivatization lesseas
govemnmental accountability and thus leaves peivate entities susceptible to
frand, corruption, and confiicts of imerest.™ Along these lines, they con-
tend that a democratic government should not delegate functions that affect
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disenfranchised and marginalized persces™ Especially in the welfare
conlext, opponents fear that peivate entities have incentives to reduce the
quality of services and to “cream” off those most likely to sacceed in 2
program while denying services to those with the most intractable prob-
Jems. These concerns arguably aze helghoened for programs in which pay-
ment to the private provider is based on a fixed cost per client served,

Critics also challenge the supposed benefits and undeclying assump-
tions of privatizasion. As for cost, critics contend that both the expense of
soliciting and monitoring contracts sad the cost of the contractor’s peofit
services.™ As for efficiency, critics point to large private eatities whose
bureascratic strectures often mirror those of large governmental agencies,
They downplay the effects of marketplace competition, arguing that once
coatracts are awarded, they are ofien renewed automatically and become
self-perpetuating, thus minimizing innovation and creating an intractable
private buresocracy. Mosoover, they question whether the market metaphor
is appropriate in the comtext of social services because a3 third party (the
government) is parchasing the service for the consumer (the beneficiary). '™
Where the consumers are needy and valnerable, it is unlikely that they can
bargain for quality services. As for the supposed democratizing effects of
privasization, oppoments claim that privatizatica reduces citizen participa-
thom s government and can cause nospeolit agencics to become co-opted
by their governmental overseers.'™ Ancther frequectly raised argument
against privatization is the disruption in services that occurs when a com-
pany declares bankyuptey or goes cut of dusiness.™ Fimally, some cppo-
nents fear the loss of good public sector jobs to lower-paying private jobs
with fewer benefits, and accordingly, peblic employee unions are often the
most vocal privatization eritics.'™ Indeod, much of the cost savings of pei-
vatization derives from the sbility %0 pay lower wages % nonunionized
and/or moagovernment employees.

130, Sor Soalla B, Kamorman & Aied ). Kb, Contioning e Discwoston and Toling o Sund,
i PRIVATIZATION AN0 Tl WiLraam STamn, sepew sote 308, o1 261, 264,

151, Soe Terry Poters, Poblic Sorvicer and the Privave Soctor, bn Pateastariose Trn Provisces
or Posa Sevvaces oy Tie Prevare Secyon 3), 5699 (Roger L. Kemp od, 19911 Harey, nprs
note M43, ot 25, Ouse, spes note 108, s 20000,

2. Sev Glidet, supes note 178, 2t X28-29.

153 S eg. Nocoas, ages mte 169, 2 85
136 Sov Pooen, npws note 151, = 5595,

185, Sov. g Nidholas Riccndh, Coniy Newry Privace Bids on Wedlre Reform, LA Toam, Feb
& 2020, of B (petmg that the avca regresetiog wrifire office emgloyees has cipocted lo Lot Aageles
County"s mave toward weifire pevatization). This i & comoers even where the gowernment contracts
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crganiand kabor, which aio conmituts powerfil modisting larsturions. " Gilbart, supes note |78, 22 331,
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8. The Empirical Evidence: The Necessity of Competition

Cleasly, much of the debate over privatization is political and centers
,on opposing views of govemment's role in the modem welfare state,™
There & litde empinical evidence to test these competing political views,
but that which exists provides some valuable lessons for the welfare realm,
In a wide-nanging examination of empirical studies across mazy types of
privatized services, John Donshue found that privatization can offer in-
creased efficiency withowt & comespoading loss in accountability only

danioe 10 Soprove officiency. Sev Dalloog & Sosle, spes note 172, 2 2.
I57. Domuns, mpee note M8, = 21730,
INE A2 ax B0, sev alao Prager, sapes sone 146, 5 W7
199, Do, mpew sote MR, 9758
. M a8 950
91 Dosumm, e sote 168, ¢t 217, Odher scholars have found similer sescitn. For inmunce,

My Dol Bendich, sprs note 173, 0t 100,



2001) PRIVATIZED WELFARE

99
This snalysis ralses serious questions for welfare pavatization. As Dona-
hue explains, competition ¢an be hard to srange oc maintain for ot
three reasons: (1) entrenchement, (2) difficulties in defining tasks

41

skilled laboc, the high cost of entry into the social services field, and the
need for contizity of care,"™ [a the opening rounds of welfare privatiza.
tion, there has been intense competition in the bidding for welfare con-
tracts, but it has been concentrated between caly a fow large for-profit
entities such as Lockheed Martin and Maxizwes. ™ Moreover, once con-
tracts are granted, history demonstrates that even this limised competition
is Ekely to dissipate. In additica, these companies do not provide commu-
nity-cciented perspective and roots that are 3 supposed benefit of privatiza.
tion, To the contrary, thess large private entities are powerful Jobbying
mnzmgwmammmmmnm
tate gain.

rezang job talsiag pregmes S diadvetaged pososs. Dosvonis, mpro note 168, &t 129211,
Eighidy crisria weoe loasly Gefined % inclode the botiom cno-f0 of S sathesal iesne
Geibacion and ksl pevgrars wese vagucly drected 12 srve (oes Wb coeld benalk foen Ynining
pponaiies. i w153, IFTF focosed m ospe based measeses of perfiomince, samely, job
placement. A3 ¢ reselt, bocane e privane tratsens coukd select parivipants Soe o lrge end #-defnod
dighle population, day camed off dose perens most Biely %0 succeed and ignored e mwore
Aok pemont. 5L 3 199, TS, s tarn, seeent ot JPTP wns ey %0 cosatie valor; Ot i, It was
sxlialy 13 maka “wech dfennce for the coployraest, camxags, s prodective capacity of Asmeriese

CARE welfiee cosmncions lobbiod the lnghilatuse 1o create 3 el Imesenity fom Nption for
Gamativel 48 & condition of agecing o eoter conraen with
Communities Propare 10 Moncge Fovur Cove, Tiwa Tam, Mae. 2, 1999, ot | Limts she Pick for
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The presence of these behemoths is also likely 1o discourage smaller
nonprofit providers from bidding for contracts, farther reducing competi-
ticn™ This result is incoosistent with privatizasion's goal of returning
control over welfare policies to communities. While smaller organizations,
including nonprofies, still play a role in TANF, they are more likely to pro-
vide discrete services rather than 1o run entire welfare programs. Thus, they
are playing essentially the same role they played before TANF. Yet as
between for-profit and soapeofit providess, “[rjesearch indicates that non-
profit service deliverers have a distinotly bester record than for-profit flems
in providing services in the interest of clicats beyoad what is peecisaly
specifiable i= contraces,"™

2. Difficulties in Defining Tasks and Measuring Performance

Difficulties in defining tasks in advance and measuring performance
<an hinder competition by malking it impassible 10 compare competitars. It
is particalarly hard in the area of welfare contracting to specify the desired
tasks in advance. Putting people to work requires a complex assessmest of
the applicant’s skills and family situstion combined with available support
services, such as child care and transportation, as well as oppormusities in
the local job market. These assessments, “because they lvolve direst con-
tact with clients, . . . are at |east partially wspeedictable, largely unobserv-
able and difficalt 1o evaluste.™™

Further, governmess officials have bemoaned the difficulty of “writ-
ing clear contracts with specific goals against which costractors can be
beld accountable,"™™ At the same time, uader the PRA, performance is
evaluated oo outcomes, such as mamber of TANF recipients placed into
jobs, rather than oo process. Such performance-based costracting ofien
pushes private entities %0 resort 10 “creaming™ off those candidates most
likely to secceed or “chuming™ off low-sidlled candidates by making the

Chld Services, Sr. Przpmscec Tms, Mac 25, 1995, ot 22A: Mbe D. McKimcs, Quation of
Liabiliry Linat Choads Fupure of Prtwasived ONM Woliwe, Wass Se. | Mae 17, 1999, 21 11,
197, For Incance, in New York, where sver $390 million i welfioo-to-work costmets weve &
suks, hege sostmcl Wit Manimns punhed oot evuler job trsing and placerment paograra Nise
Darnstaln, Mew Prodlons sk Folbres-Work, Y. Traes, Age. 14, 2000, 2 D4 Mk cosmes
ware sbseguently cancalied dos o comuption (3 1he Midding process. See iy setes 206200 and
et

A sady of weifsns prvasiaation in New Jersey Shewise found St lrger cxtitim are posbing out
smalier oot I pat det % e deterich atcountbiity Gl sccompanics perfrmance hesed
contaTing e mmalier entities lack the experience and capacity 3 collect and PO M comphoted
G See Roper, mpva sote 196, & 10411,

I8 Bendich, ngwe otte 173, 2 11D, Mowewsr, 55 Derwaws aonpeadls and presrnment delivery of
services, She evidonce & scarce. A ot T14 Some welies Meve found tht progam quality doos max
AMer wech berween e T D506 of paoviason. bt 1N heagrofits ey be sbie b implemsst progoams
Mate mphdly and sy 5o able 20 neach (lancs mwen caslly thas prversmest ageacies. &f at 114-15
190, Mayen, spes nots £).

200 US Cowmnag Acooanmivg Omnmon. mpre sete 194 o 14
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peocess so difficult %0 navigate that applicants give up.™ Soch tactics may
result in a cheery bottomline, such &5 low sumbers of TANF recipéents, but
it will be ome that does not serve the claimed purpose of the program to

redoce welfare dependency.™ It also gives no insights into the guality of
the service provided **

3. Corruption

Coeruption or Incompetence among government officials and'or pei-
vale contractors may obliterate competition even where it is otherwise fea-
sible. ™ While there is little empinical evidesce sbout welfare coatracting
under TANF, widespread anecdotal evidence of comuption exists in almost
every jurisdiction that has experimented with privatization. For instance,
Wisconsin is saditing Maximus Inc. for incoerectly billing the state for
work and trips taken in pursuit of contracts in other jurisdictions ™ In New
York, where $500 millioa in welfare contracts is at stake, a State Supreme
Court judge deomed the bidding process on welfare-to-work coatracts to be
corrupt and set aside more than $100 million in costracts awarded to
Maximus Ine.™ The judge concluded that the city did not use & competi-
tive bidding process in awarding the contracts and that extensive meetings
between city officials and Madmes execusives prior to the formal con-

tracting peocess gave the company an unfair advastage ™ Subsequently,

M. N ppen Boe phesomens abeady cocer. S Sanyfl D Casiin, Federalom. Wellore
Rafbom and the Moty Poor: Accounting for e Tyresy of Ssave Magorines, 99 Couins, L. Rev.
352, 548, S02-08 (199%) (deacTiding “MTRGEE worlk MpureRests md sactioes” Sat o resaking b
Bigh cmor maten 13d eaenplained cassbead Sevhaes urreiniod Y iscressed srrploymeat) la an antcl
wteg Snd vidow oeria for grversments 1 consder ks weighing pasarineion, Johe O'Lasaey
s23ten, “Only cutsoanie servives for which providers can be held sticrly accounble for Yo defivery
a0l equindie previsicn. Services in wiich "omming” o ‘chomy picking” of eliesny of Wiy takies place
il be rvoided & thin leada 10 Ineqraliny.” Jobs A O Losssy, Selaring Servicer for Oucrcurciag,
e Locar Covemamoer bavovance, apvs sose 168 2 60, 62
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#5300 social welfire offices. Do Parsasess & Rosser G, Wooe, NaTiamaTIcA Pouxcy Reseance,
o, Tom Conssnerey Socumosa benweve By heupanmamon Expaaesces (1999) (oo fie
vk mthodl The program Sees parfmancebesnd ool i which payments e ted % O
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35d delrylag payteents 1 coetacton. B at 24-25
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204 Do, mpea som 168, 2t 78,
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Maximus acknowledged that it hired the father-io-law and family friend of
the city’s welfare commissioner as it was trying to secure the contracts.™
Both the United States Attorney and the district attoeney sre investigating
the ddding process ™

The potential lack of competition in welfare contracting, coupled with
the difficulty in articulating performance objectives and means, raises seri-
ous guestions whether privatization is sppropriste in the welfare or social
services context. Given the reality of the growing privatization of social
services, ™ legal avenues for eaforcing accountsbility become more im-
mYabMMdp{mmeMnu
raging and highly politicized debates over privatization. ™

C Legal Aspects of Privasization
The legal implicaticas of privatization cas lpact the assessment of
benefits and costs of peivatizing. For instance, as noted above, it is often
sssumed that povernment can save money by privatizing. One aspect of
cost savings is said to come from govermnment's ability 1o shift risk and li-
ability to the private sector, Legally, this may or may not be true depending
on the type of lisdility ivolved, the actors implicated, relevant statutes,
and the terms of the contract, if any, between the govemment and the pri-
vate provider, Furthermoce, the adility of governament or private agencies 10
avold lisbility can impact the accountability of these institutions 10 taxpay-
ers and beneficiaries. Cost savings can also be negated whea cpponents,
particularly public employee unions, as well as poblic administrators or

wxpayess, file lawsuits 10 prevent the privatization. ™
umnmmm.mdmmmm
from government contracting strategies™” %0 legal barriers to privatiza-
tion™ to freedom of information protections.®’ Fizally, there may be

M8 Mayer Dofonds Wedlore Hiringz, NY. Towes, Age 23,2000, L= 0

9. See Eve Lipton & Carmtopber Doww, Company Sy Oty Farsook Wedire Deal. XY, Toers,
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cozstitutional limitations on the extent of delegation of welfare programs

policy
welfare privatization needs 1o take into account all of these legal dimen-
sons.

v
Exroncine Due PROCESS IN A PRIVATIZED WELFARE SysTeEM

Under AFDC, using the legal system to enforce acoountability from

peivate spheres,’™ it is not amenable %o the modern reality of public and
private interdependence in social services. As 2 result, welfare advocates
will likely bave to enforce accountability of private weifare providers
through a creative biend of other legal theccies, cach of which has serious
shortoomings ™

218, S eg, Coig D Polr, Mroscsing the Padles Right % Koo Tiw Dvbte Over
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mpve aote 10, & 497-300.

217, Goldberg v. Kally, )57 LS, 254 (1979

215 Sec mpev note 4] and sctompanying iexl.

219, Alboagh commenislors Gagree whenextly ca e logidzacy of the poblcpoves
distmction, a3 well & where the Bae betweon public and poivase cam be dramm (if a2 al), By agroe Bt
O Satinction i» what snderiies the mate scion docrine. Sox, eg., Richand 5 Kay, The S Aoon
Docriee, e Public-Frivate Distnction, and e Indcpondonce of Consctntional Law, 10 Cosars.
Cocoumer. 125, 100 (1997) Losls Michael Seldman, Pubiie Prisciple and Privae Ohotce Ove
Uty Caae fir @ Mabsopnsnie Dhavey of Conpintionsd Law, 96 Yors L), 2008, 1011 0 58 (19972
Moary C. Sadckiond, The Saaw Ao Dovwrine and the Rebnpuintr Conrt, 18 Bastovis Conar, LQ
357, 557 (1951)

220, See iyt Pan V [Seniribing shennations s Senil)



04 CALIFORNIA LAW REVIEW [Vol 89:569

A. Dwe Process Afier TANF

Prior 10 the enactznent of TANF, it was well settled that AFDC bene-
fits were an entitlement %0 which cosstitutional due process protections
arached. ™' Alhoogh the Court has refised to recognize 3 substantive con-
stitutional right to welfare,™ in 1970, the landmark case of Goldbery v
Kelly'™ established that welfare benefits were a form of property and thus

The coecept of an entitlement was further defined in Board of Regents
v. Roek ™ in which the Court explained that it is the nature, rather than the
weight of the interest at stake, that determines whether due process protec-
tions apply. The Court stated, *{t)o bave & property interest in a benefit, 3
person cleasly mwst have more than an abstract need or desize for it, He

231 Sew npea wise 217 Under the itk Amesdment, the fodenal govermass may oot deprive
any paron “of life, Whemy, ot property, withoot Sus peocems of lew ™ ULS. Cosarr. amend V. The stmes
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Thus, where courts coaclude that the decislon-maker has unfettered discre-
tion in awarding the public benefit, they will not find an entitiement™ As
a result, the search for entithernent status requires a careful parsing of the
statute cresting the benefit in a search for substantive standands that con-
strain the discretioa of the official decision-maker. ™

One consequence of this positive law conception of due process |s that
it allows applicants for beaefits, a8 well as recipicnts, 10 claim 3 legitimate
expectation of entithement. ™ Where the law sets forth objestive criteria for
the receipt of bemefits, an applicant who meets the criteria has a “reason-
able expectation” of their receipt™ However, the Rock test also creates the
perverse cuscome that the more discretion a decision-maker has in admin-
istering a government beoefit, the Jess likely that benefit is 1o obtain cati-
tlement states ™ Moreover, the positivist approach gives the legislature
control over whether an entitlement is created, thereby leaving the poor
entirely at the meecy of the politieal process.™

= the Block Orae ra. 30 Curssmeomoune Rev. 97, 3108 (1994) Usder Aot & criion] inguiry v
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I. TANF's Exairlessent Staens

The political process was not kind 10 welfare recipients in the PRA.
Congress states unegaivocally In the statute that benefits are not extitle-
ments, and that the law “shall not be interpreted to entitle any individual or
family to assistance under amy State program funded wsder [the Act) ™™
Sevoral states eoacted statutes with similar language ™ although some

states used contrary language expressly preserving the entitlement status of
welfire benefits. ™ As soon a8 the PRA was passed, the “no eatitloment™

language attracted intemse scholasly amention because of its implications
for TANF claimants” doe process rights. Most scholars who have coasid-
ered the issue,™ as well as the oaly two courts to address it have con-
¢luded that TANF benefits are still entitlements, Their reasoning is simple:
the existence of an entitlement depends om the substantive standards set
forth in the stasute, not on the legislature’s characterization of those stan-

Bt 1 %2 2k mesant 18 AFDC mathen’ bopal clovems 1o scbetmence Rave cismacely bews dependens
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dards.** TANF requires that states “set forth objective criteris for the de-
Mdmuum«mumwmm&

table treatment '™ In tam, these cbjective criteria create a logitimate
wdwarmuummamd
thos constitete & entithement.

Moreover, it is not chear that Congress imended the “no entitiement”
language to extinguish due process rights. The House Report accompany-
ing the PRA stated that, “[rlemoving the individual entitiement to cash
benefits, which is a critical aspect of the block grant approach to social
policy, sends 8 clear message to recipients that benefits are temporary sad
are not intended to keep families dependent on public benefits year after
year."™“ This behavior modification purpose is in 80 way contravened by
providing fair process rights to recipients during the time they are cligible
for the prograsy rather, givea the time Bmits on receipt of benefits, the
need for accuracy in Belr distribation is all the greater.

In the context of TANF benefits, the eligibility standards in state wel-
fare laws appear to constrain sufficiently the discretion of the decision-
makers such that the benefics are m entitiement. The state statutes set foeth,
in detail, the various eligibility criteris for Reir programs, including in-
come, family composition, family size, ctizenship status, total years oo
welfare, and participation in work*® The statutes do not permit front-line
workers 1o award limised benefits by choosing at will among & class of eli-
gible applicants, & forms of discretion that has defeated the creation of &
catitiemsent in other types of public benefits cases.™ Nor do e statutes

00 See ot mpre pite 258, 8 €20 CTThe question whadhar & sUams, coor soaited, has
cretied & continationally proteceed inaeesl it serely Sor the jodiciary "t ree e Wishingion Legsl
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US 200, M1 (1985 Accocdiagly, beneficiaries meed oot sibe 0w biner wih O s ™ M of
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ML b LMo 108230, § S00n (B0, 100 Swac. 2108, 2114 (1995) feodifed w & USC §
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permit a fromt-line worker arbetrarily o cut off a recipient, another poten-
tially lethal blow to the crestion of an entithement. At & mininum, state
laws require that ssactions and Serminations be imposed caly for “good
caase."*” While this gives substantial discretion 10 & front-line worker, that
discretion can be reviewed for abuse or arbitrariness. ™
Thes, it appeacs that Congress has chosen a system like that egvi-
sianed by scholars Jerry L. Masbaw and Dylan S. Calsyn:
We can imagine a Congress that wants to assést persons with below
povesty level iscomes, but that is uncertain bow best to do so. And
we can imagine such a Congress partially fundiag all state efforts
directed at the relevant population. Bat even in this very loosely
defimed “poverty block grast,” we cannot imagine how the national
purposes could be consistent with indifference about whether some
perscas are arbitrarily excluded from whatever programs the states
devise. To that extert those beneficlaries should Bave an
catitiemess, Bat is, o l-cll right secered by appropeiste legal

That the PRA crestes such an catitlement is supported by Coogress' con-
tinved commitment to providing reciplests with fair procedures, as ex-
pressed in Section 402 of the PRA

2. State Practices Under TANF

The search for an entitlement under TANF is act merely an academic
concern. Rather, it appoars that severa] state statules enscied after TANF
fail o provide the level of due process contemplated by Goldberg. For in-
stance, in Wisconsin, benefits can be denied, reduced, or teeminased with-
out price motice or a hearing. ™ As a result, a beneficiary contesting an
erroneous decision can o for sixty-eight days, if not longer, without bese-
Maw«uwmwum*mm
mental level review is only required when front-lime workers deny an

M st 403,
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Coweny, spro some 138, 2 21921,

MY, Jerry L Mubaw & Dytaa S Cileys, Pk Graner. Eetblomenss, and Foderclon: 4
Concrptwel Map of Conseated Torvatn, 14 Yo J. o Rac. 297, 320 (1996).
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application for failure 10 meet financial eligibility requirements. ™ Even in
those cases, the administering agency need not provide an opportunity for
the parties to be heard or for cross-cxamination.™ Meanwhile, in Arizona,
private welfare agencies are authorized to draft their own rules for hearing
procedures, which opens the door 0 2 complete lack of accountability to
claimants and the public at karge ™

Even in those states with fairly compeehensive notice and hearing
procedures, there is mounting evidence that the agencies carrying out those
statutes, both public and private, are not complying with the law.™ One
welfare rights organization reports that “programs [are] being operated
without clear and understandable eligiblity standards,™ that there has been
“a general decline in the adequacy and timeliness of notices,” and that “s00
many states are operating their TANF progeaens with insufficient standards
and imadequate oversight of the work of the staff charged with implement-
ing welfare reform."™" As discussed carlier, & class of New York welface
recipients successflully challenged these sorts of deficiencies.™ But could
sech a suit be brought in a privatized jurisdiction such as Milwaskee,
Phoenix, or Los Angeles?

: B. The State Action Dilemma

Despite the intense and immediate attenticn given to the catitlement
issue, scholars Bave ignored the fact that many TANF beaefies are, or soon
will be, distributed by private entities ™ Since constitutional protections

351 Wa Sear. Asoe § 49.152(2)0c) (ot 20000 Mowavar, the satude does permil agency loved
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only apply to state actors,™ welfare beneficianies seeking o enforce due
PrOcess protections in a peivatized system must overcome the burdle of
establishing that their private welfare peoviders e stae acsors. ™ Like-
wise, Section 1983, which provides the statutory vehicle for remedying
constitutional sad federal stacesory violations committed by state actors,
reaches caly those deprivations of federal rights that occur “wader color of
law," and excludes “merely private conduct no matter how discrimninatory
or wreegful, "™

State action is clearly present when a state employee acting in ber
official capacity pursuast 10 state law deprives a person of constitutional
rights. However, when government officials carry out their programs with
the assistance or participation of private persons, as is increasingly the case
in the provisicn of social services, the state action issue becomes more
difficult. Privatization poses 3 challesge %0 the state action doctrine
because it blurs the line, upon which much of ocur constituticaal

50 See T Civll Righos Cose, 10 US 3, 3014 (1850 Rawald 3. Krwsosmpmd, Mo, Baok w0 the
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I. The State Action Tests

The answers to these questions are neither simple nor encournging. In
Lugar v. Edmondson Olf Co., the Court set forth a two-part test for asa-
lyzing when private conduct is “fairly attributable™ to the State such that
constitutional protections apply. > First, the Court asks whether the alleged
constitutional deprivation was “caused by the exercise of some right or

Second, the Court asks whether “the pasty charged with the depriva-
tica [is] 2 person who may fairly be s2id 10 be 2 state actoe."** This prong
essentially reiterates the state action requirement and does ot itself peo-
vide coatent to the inquiry, Rather, as the Court has acknowledged, “folnly
by sifting facts aad weighing circamstances can the posobvious imvolve-
mest of the State in private condect be sstriduted its true significance, ™
To guide this fact-specific asalysis, the Couwt looks primarily at two

262 Adbocgh e mblicprivice Gstiecton ks cowral 30 cor conesazbonal schemne, muesrous
scholars have poiatad oot 0 i€ I smalytioally mpoanibie t3 wolase privase Ham peble scton, gphves
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factors: (1) the degroe of state involvement with e challenged peivase
action (the “nexus™ ssalysis),™ and (2) whether the private actor is car
rying out a public function (e “public functice™ analysis). Under the
nexus test, state action exists where the state “has exercised coorcive power
or has provided such significant encouragensent, either overt or covest, that
the choice must in law be deemed 10 be that of the Stase.™ Under the
public femctica test, state action will be found where a private entity is car-
rying out & fascticn traditionally and exclusively performed by the state ™
These tests are designed 1 police the boundary between public and pri-
vate. ™ While the law o state action is far from a model of clarity,™ the
Court has made quite clear that state action will be found under oaly lim-
ized circumstances.™

The most relevant Supreme Count state action cases for the welfare
privatization comext are Bl v, Yaretnhy’™ snd Rendell-Baker v. Kokn™
Both of these cases, handed down the same day in 1982, involved private
entities funded by the government, which provided poblic services 10
mecdy, dependent populstions purssant 1o state law, In neither case did the
court find state action. In Blum, a class of Medicaid recipients challenged
their private nuning homes' decisicas to discharge oc transfer them to a
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lower level of care without notice or an opportunity for a hearing ™ Al-
though the state subsidized the costs of the sursing bomes, extensively
regulsted the operation of the homes, required the homes to pericdically
assess the sppropriate leved of care for residents, paid the medical expenses
of more than ninety percent of the patients, and licensed the facilities, the
Court held that these contacts were insufficient to make the pursing bomes
state actors.™ The Court’s decision hinged on the fact that the challenged
decisions turmed on “medical jadgments made by private parties according
10 professional standards that are not established by the State. ™™ The Court
also made short shrift of the assertion that the nursing homes performed a
public function, stating that neither the state comsfitution mor the Medicaid
statute roquired New York to provide skilled nursing services.™

Similarly, the Court’s focus oa the peivate actor’s discretion in deci-
sion making and its rejection of extensive regulation as a source of state
action were determinative in Rendell-Baber, There, former eomployees of &
private, nonprofit school that served special noeds students sued the school
foe firing them, allegedly in violation of their free speech rights and with-
mmwmﬁmmd.mmuhma

ally a public function, the Court held the fact *{tlhat 3 peivate entity
performs a function which serves the public does not make its acts state
sction,™" Rather, “the question is whether the function performed has
been “tradiiomally the exclurhve prerogative of the State. ™™ Since the
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legislatere gave school districts the choice of either providing those serv-
e themsslves or paying perivate schools 10 &0 50, the provision of those
services was not the exclusive provinde of the state. OF course, under this
reasoning, the public function exception to the state action doctrine threat-
ens %0 swallow itself. If & legislature gives the executive beanch the chodce
of providing a service publicly or privately, then the service 8 issue canmnet
be deemed to be an “exclusive™ function of the stase. ™ By its terms, then,
it is hard 10 see how a privatized service can ever satisfy this interpretation
of the public function test,

2. A Critigwe of the State Action Tests

The Court has devised various state action tests, such as those applied
in Blum and Rendell-Baker, to sift through the complicated web of private
124 public interrelationstips and 10 identify those actices properly subject
10 constitutional constraints. Gradually, these tests have taken on a life of
their own,*™ soch that the Court now assumes that running the facts of a
given case through the gauntiet of state action tests will produce 2 resalt in
keeping with the enderlying purposes of the state action doctrine.

In Lugar v, Edwondron Oif Co., the Court identified the dual purposes
of the state action doctrine: %0 preserve a sphere of individual freedom and
to avoid holding states Nable for conduct “for which they cannot fairly be
blamed. "™ With regard 0 the former purpose, the Coust has stated: “One
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great object of the Constitution is to permit citizens to structure their pri-
vate relations as they choose subject caly to the comstraints of statutory oc
decisional law."™ At the same thme, the second purpose belps preserve
federalism intorests by allowing the states 10 govern free of uawasranted
federal court influence. Together, these two purposes “require the courts %
respect the limits of their own power as directed against state governments
and private interosts, "™

Assuming the validity of these purposes,™ Bluw snd Rendeli-Baker
demonstrate the discrepancy between the state action tests and their sup-
posed purposes.™ In Blum, the paticnts sued state officils over the fair-
ness of procodures established by state regulstions. As the coun
recogaized, a finding of state action would have required the state to
change its regulations % peovide for notice and a hearing before transfer-
ring patients 20 lower levels of care. Soch a result would be entirely in
keeping with the purposes of the state action docerine. It would mean that
the state actors were liable for issuing uncoastitutional regulations, matters
precisely within their control. Moceover, 2 change in the state regulations
would not have fserfered with the “individaa! fieedom™ of the docsors 1o
make modical assessments based on their independent judgment. ™ Rather,
such a change would have constrained what state officials could do based
on those sssessments, In other words, notice and bheariag requirements
would simply give the nursiag bosse residonts an opportunity 1o present
cvidence contrary %0 the independent medical assessments of the doctors.
Thus, Blwm allows a state to farm out certain decisions %0 private parties
and then use and enforce those decisions for s own besefin,
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in Rendeli-Baker, a finding of state action would bave roguired the
school %o change its persoanel procedures to comply with Sue process. Al-
though such a change might interfere with the individaal freedom of the
school officials 20 do a8 they plessed, the school officials’ right 1o hide be-
hind the mantie of “individual freedom” is questicoable. Whea the school
officials decided to comtract with state and local governmental employees
10 run the school, and when they sccepted almost 95% of Selr fending
ﬁmmm‘lmmymzmofw‘hﬁwnu-
dom™ in exchange for valuable resources ™ Indoed, the Court hinted that it
thydmhmdnhammmmnhmly
regulated stodent (25 opposed 10 personnel) masters, thus implicitly con-
ceding Bat the need 10 greserve individaal freedom lessens once a private
entity decides to administer a publicly funded program. ™

Moreover, a finding of state action in Rendell-Boter would not have
resulted in the state being held accountable for mamers cutside of its con-
trol. As & practical matter, no government officials were sued in the case,
124 the state thus faced no liability. To the degree that the case involved
allegedly unconstitational regulstions, it would Bave been entirely fair 10
hold the state and its officials accountable. Furthermoce, the Court's con-
cern over Hmiting state Habdlity, while valid, is Jessened in & contracting
regime, in which the state may require indemnification froen private acions
whose condost results in state liabilty, [ any event, givea the lack of dis-
cretion-constraiming standards governing employee relations in the laws at
issue im Rendell-Baker, it was unlikely that the teachers had a due process
right to a hearing even if the stase action question had been anywered in
their favor,™ Thus, the better choice for the Court would have been %0 hold
the school officials 1o be state actors, but to fimd that o constituticoal vio-
lations had occurred. Such & ruling would have fully compocted with the
purpases of the state action doctrine.

Ironically, the Court’s mechanical relisnce on the state actiom tests
resclts in & subversion of the doctring’s purposes even in those cases where
the Court has found a private actor to be engaged in state action. In 1982,
on the same day that the Court decided Biwm and Rendell-Baker, the Court
found in Luger v. Edmondson Ol Co. that state action existed where pri-
vate party debt claimamts used state prejudpment attachmest proceduses
that viclmed due process.™ Lagar was the very decision in which the

M2 Some tower fodend couta have oied G mooctary bosefis cbtamed by govessmend
comtracion 83 coe fctor stiafying the soxse bt See. g, Swana v. Gastoma Mown. Acth., 673 F 24
1342, 1536 ¢k Clr. 1982 Asat v. Commonwesth Apte, 554 T, Sepp. 752, ™95-9% (5D WL 1997)
200, Rondel-Dafcor v, Koba, £57 UK 130, 84342 (1952)
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Court explained the foundations of the state action doctrine. Yet the finding
of state action in Luger, based largely oa application of the “joint partici-
pagion™ te0,™ contravesed the purposes of the doctrine set fonk thereln,
The debtor in Lagar sued caly the private debt claimant. He did not soe
zny of the state officials who seguestered his propesty after the creditor
filed for and received prejudgment sttachment. The Count’s decisica to
hold the peivate creditor Bable for dodng no more ®han lavoking a pee-
sumptively valid state attachment process sadermined its supposed desire
to wphold “individual freedom.™ As a result, the Court imposed liability on
a private party for following an unconstitutional state law, while simulta-
neously aliowing that law 10 stand, The properdy liable parties were the
state officials who enfoeced the uncoostitutional state law, bt they were
not samed as defendants in the case. Thus, in Lugaer, hollow application of
the state action “tests™ resulted in 2 decision bearing no relationship to the
actual violation—-an unconstitutional state lyw—and placing the *“blame™
for the violation on the wroog party.

3. Disentangling Lichility

The Court’s dogmatic application of the state action tests kas allowed
it to siirt the question of who should be liable for what. The Court asks
whether private conduct is “fairly attributable to the Swate” but never de-
Eneates whether lability follows from attribution.™ In Luger, the Court

ad N, Ou. Fisnbing, e v, DiCham, lnc, 419 US. 401 (197Y) (pettioner’s dus process rights wee
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saggested that privase parties who make use of seemingly valid stace laws
subsequently Beid to be unconstieational might bave an affirative, or
good faith, defense. But this result would still make the private party bear
the costs of Litigation, as well as leave the offeading statute in operation. At
the same time, the state would face 00 liability for enacting the offending
statte. A better solution would Be 10 hold the state and its officials ac-
countable for promuigsting unconstitutiosal laws as well as for peivate
conduct amridutable to them, and to hold private parties who meet the stase
action test Bable only for their own comduct, Although Bere may b2 no
single test that Can piapoint those private actors whose conduct is appropri-
ately attributable t0 the state, 2 private actor who contracts with the gov
emment t0 distribute a public entitlement has a sufficient nexus with the
state to warmant the imposition of cosstitutional requirepsents on the private
actore,

The Court recently exacerbased the confusion about who should be
held lisble for Section 1983 violations in its most recent state acticm
decision, American Manufocturers Mutual lowrance Co. v. Sulliven™
Thae case involved a challenge %0 Peansylvanda's workers' compensation
statute, which permitted insurers to withhold payment of medical benefits
while an independent review commitice determined whether the medical
treatment sought was “reasomable and necessary.™™ The plaintiffs, a class
of employees recelving benefits under the statute, alleged that the stanutory
schemne permitsed the withholding of their benefits without prios notice and
an opportunity to be heard They sued various state officials who
administered the Act, the director of the State Workers' Insurance Fund,
the School District of Philadelphia (which self-insures its esnployees), and
a number of private nsurance companies providing workees” compensation
coverage.™ The Court beld that the privale insurance companies that
withheld the benefits pending the review commatice’s decision were not
state actoes. ™

American Mamsfocturers I8 st strictly 3 privatizasion case, as it -
valves & heavily roguisted privte emterprise rather than the contracting out
or transfer of govemnmental fimctions 10 & private entity. Nevertheless, the
Court’s beavy reliance ca 8fum and its cootinued nammow reading of the
state action doctrine are relevant % the privatization issue. The Coust reaf-
femed that “'[tlhe mere fact that 2 business is subject to state regulation

etonstisions] f saderichan by e sctor. Yt the meceipt of povenment fonds is what gy the
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does not by itself convert its action in%o that of the State."™™ The Court
then undertook an analysis of the nexus test, which asks “whether the State
‘has exercised cosrcive power or has provided such significant eacourage-
ment, either overt or covert, that the choice must in law be deemed to be
that of the State.”™ The Court found no such nexus, reasoning that while
the State statute authorized peivate insurers to withhold payment pending
the determization of necessity and reasonableness, it &d not mandate it.
The Court noted that the peivate nussing facilities in Bhow were just a5 ex-
tensively regulated a5 the private insarers in American MonsGcnrers, but
that in both cases, “the state statutory and regulstory scheme leaves the
challenged decisicns to the judgment of insurers. ™™

Americen Manufocourers further exposes the Count's fallure 10 distin-
guith between chalicnges %0 state procedures and challenges 10 private ac-
tion.™ In American Mamyfacturers, the exployees alleged that the state-
created peocedures for resolving their worker's compensation clzims were
unfair, Rather than examine the state statute for procodural firness, the
Court examined the conduct of the private insurers. Yet the conduct of the
peivate insurers was not at issue and certainly could not be considered
wrosgful—they were mesely following state law. It is not surpeising then,
that the Court refused to find them lisble. Rather, the Court’s error was
cutting off the warkers' characterization of their claim as 2 facial challenge
%0 the weilizatica review procedures contained o the Act. While the peivate
imsarers were clearly the wrong tarpet for sach a challenge, the state actors,
all of whom were named in the initial lywseit, were oot Yet the Court
granted cestiorari omly to the private insurers and not the state defendants,
even though 2 ruling againat the privese insurers would have required the
#iate actocs 10 take remnedial measures, Where a state has authorized the
unconstitational deprivation of an entitlement, a finding of state action
does mot subvert the purposes of the state action doctrine, The Court’s on-
golag refusal o focus on which eatity Is respoasible for the alleged con-
stitutional deprivation leads to the unfortunate result that, at least in some

ML M 52 (geoting Jaciocs v. Metva. Bdison Co 419 UK 343, 380 (19331
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circumstances, govermment ¢an avoid the strictures of due process by giv-
ing private parties the power o deprive individuals of entitiemests,

4. State Action Limits on Contracting

One may well wonder whether the Court soes any limits on a govem-
meat’s sbility to delegate away responsibility over & public entitlerment 10
avoid accountability. In Remdell-Baker, the Court justified its holding by
noting chat “{t]here is 20 evidence that the State has attempted to avoid s
constitutiocal duties by a sham armngement which attempts o disguise
provision of public services as acts of private parties,”™™ Presumably then,
with such evidence, the Court may have decided the state action question
differently, ™ Yet in the absence of evil intest, the Cowrt apparently has
littde concern about a lack of doe process whea the govemment undertakes
privatization for reasons of convenience, such 33 cost savings or increased
efficiency.

Of course, from the beneficiaries’ perspective, & denfal of due process
impacts them the same way whesher the governmnent peivatizes for “evil"
reasons or benign ones, Similarly, from the perspective of private contrac-
sors, their legal statas should mot hinge on the motives underlying the gov-
ernmeed’s decision to privatize, even assuming those motives could be
located in the complicated cakulus and competing foroes that go into sach
a decisbon, [n face, & is this mishmash of motives for privatizing that sakes
i difficult, if not impossible, %0 demonstraze that the stase intended 10 in-
sulate itself from lability &8 opposed to save costs, increase efficiency, or
shrink the size of government.

One form of evidence that the Court has indicased it will accept a8 oo
indication of unlawful purpose is where the government creates a corpora-
tion and then seeks 10 avoid lability for the corpocation's activities. In Le-
brow v, Natiomal Railrood Passemger Corp,™ the Coun consadered
whether Amtrak, which was being sued for its policies, was
subject to the constitutsonal constraints of the First Amendment. The Court
Beld that Ametrak was not merely o state actor, but mather a8 arm of gow-

crmenent itself. In holding that government-created coeporations are part of
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the government, the Court stated that *{i)t surely cannot be that govern-
ment, state or federal, is able to evade the most soleme obligations imposed
in the Conatitution by simply resorting to the corposate form., "™

Likewise, it could be argued tat govertanent should not be abie %o
avold constitutional obligations by contracting out. Nevertheless, the Court
has never viewed contracting out to preexisting private cocporate entities as
raising e same types of risks as creation of a corporate entity by the gov-
crnment, perhaps because of ks longstanding view that the abuse of public
power raises more of & threat than the abuse of private power. ™ However,
the decision 10 coatract may itself constitute abuse of governmental power,
&5 may governmensal abdication of any duty to oversee the performance of
the comtract. Moreover, in contracting cases, the private power is being
exercised only because of a goversenental grant of authority. (o seen, while
the Court has acknowledged that there may be limits oa the government”s
ability to comtract away lEability, the Coust is unlikely to recognize those
limits in the welfare privatization costext,

5. The Lower Cowrts' Approock

Despite Blum and Rendell-Baker, e lower foderal courts have occa-
siomaily found state action to exist in public benefits schemes that rely ca
peivate actors to carry out their fiunctions, such as Medicaid and Medicare,
as well as the Section § housing program, in which the federal government
pays & portion of the rent of qualifying low-income tenants 0 privese
landlocds. These courts have, understandably, virtually ignored the public
function test. ™' As for the nexus test, the Jower courts bave distinguished
Blum and Rendell-Baker by focesing oa the level of &scretion afforded the
private decision-maker by the Jegisiature, Where the discretion of the pei-
vate decision-smaker is constrained by sebatantive statutocy or regulatory
standards, the lower courts have geoecally found stste action. This door
was implicitly left open in Bhowx by its empbasis on the role of the inde-
pendent judgment of the nursing bome physicians,’” sad expeessly left
open In Rendell-Baker, where the Coust Indicated that if the local

M. Maew
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might have been found *®

Grijalva v. Shaiala repeesents this approach.™ There, the plaintiffs, o
class of Medicare beneficiaries essolied in HMOs, sved the Secretary of
Health and Humas Services (HHS) for fadling 10 monitor dessals of medi-
cal services by HMOs and for failing to enforce due process protections.
services with (nadequate notice of the basis for the denials, o violatica of
the Medicare Act's procedural protections. HHS countered that the deci-
sions by the HMOs &d not constitute state action and, thus, could not be
wnmmmmwumm-mm
actors. ™

The cournt reasoned that HMOs aad the federal government “are es-
seotially engaged a3 jolat participants 10 provide Medicare services such
that the sctions of HMOs [n denying medicsl services 1o Medicare benefi-
claries . . . may fairly be attributed to the federal government "** The court
pointed to the government”s extensive regulation of the HMOs and the fact
that the “federal government has creased the legal framework - the saan-
dards and eaforcement mechanisms ~ within which HMOs make adverse
determinations, issue notices, and guaraniee appeal rights.™" Meceover,
the statute provided that Medicare beneficiaries enrolied in HMOs could
wppeal adverse decisions to the Secretary of HHS who had the power to
reverse the HMOs decision. The count expressly distinguished Blum, ex-
plaining that the dacisions st issoe in that case hinged on e Independent
medical padgments of private doctons and could not be spproved or disap-
proved by state officials. ™ Raher, the state officials could omly alter the
level of Medicaid benefits in respomse %o the docton” assessments. By
contrast, in Grijalva, the court determined that the HMOs were malking
decisions 2s 2 govenmental proxy parsuant 10 coagressional and adminis-
tracive mandstes”™ Ths, the HMO decisions i Grifwale were moee akin
0 coverage decisions or interpeetations of the Medicare statute, cather than
purely medical jodgments. The court admonished that the
could mot “avoid the due process requirements of the Constitution merely
MMthWMW 00 private enti-
ties.
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Grijalva gets the state action analysis right. To begia with, the gov-
emment was not held Nable for actions outside of its control; indeed, HHS
had direct respocaibility for ensuring that HMOs followed the law. Moceo-
ver, concern over the individual freedom of the HMOs was misplaced;
once they agreed to accept Medicare payments, they subjected themselves
to strict regulatory controls as part of the deal. They thus voluntssrily gave
up any claims 10 individeal freedom. Grijaive also properly placed Eability
on a culpable party, HHS. lxpoctanely, Grijalve merged the standard for
mmmmuwum-mm
emphasize the comstraints on the discretion of decision-makers, The logical
extensicn of this emphasis on discretion is that where aa eatitlement s ot
stake, a finding of state actioa should follow. In other words, because an
entiiement is created by a rule-based legal scheme, it is hasd to see how a
private persom can strip that cotitiement sway without becoming & state
actor. After alll, that actor is constrained by the same rules. The incoagru-
ous result of the Supreme Court's approach is a decision like Blwm, in
which = ackmowledged catitlement (Medicaid) was stripped away by a
peivate actor, who, 2s the dissent pointed out, was bound by detailed regu-
latory peovisions.™ Grijalve saggests that it is entirely reasonable that the
pexus inquiry inchade consideration of the type of inserest at stake. That is,
where an entithement is 81 issue, the peesumption should be that anyone
affecting the states of that entitlernent is a state actor. As Grijaive demon-
strates, such a result is comsistent with the underlying purposes of the state
action doctrine,

Despite the logic and consistency of the Grijlalhw approach, it is ques-
tioneble whether it will carry the day. Indeed, Bfwm implicitly rejected such
an approach by holding that an entitiement can be lawfully stripped sway
by the discretionary decision of & private entity, As a result, and moch w0
the surprise of sany lawyess and laypersons alike, the entitlesnent status of
a piece of property does not necessasily travel with the property. Notably,
the Supreme Court reversed and remanded the Ninth Circuit’s decision in
Grijalva for review in light of American Manufocturers and certain stato.
tory changes.™ Thus, the search for accountability over privase welfare
providers may well have % continue elsewhers,

6. The Problem of Qualified Immanity for State Actors

Even if a welfare beneficiary can establish that TANF benefits retain
their entitlement stanus and that the peivate provider is & state actor, there

B B s Yeosudy, 477 US S50 101538 (306D (Doen, J, Sevensing). This Is it % say
B the private decter hould Dave boen porsoaally Nable for N docision. Rader, o aoed spve, @
i e sutetrested proosdares ahih wose walier, sed LadERTy ihouhd Oras bivve filles ¢4 Dve 5303t

322 SHUS 009 (1999 The Ninth Cloowt romandod e case 1o the datiex cout on Septamber
1, 1999, 158 P34 1009 o0 Cle. 1999,



In Richardsom v. McKnight ™ the Court held that prison guards em-
ployed by a peivate prison contractor are not eatitled 20 qualified immunity
in prisoner Section 1983 suits. The Court rejocted a functional approsch,
lmdb&adph-ﬂybhmandp&ybptnm
finding no historical tradition of immunity for private peison
= the Court concluded that qualified immunity was mot needed to
deter timdd decison making because marketplace pressuees would ensure
that private guards perform their job vigorously,™ The Court thus looked
at the underlying purposes of the immunity and found that granting fmme-
nity 10 private prison guards did not further those purposes. The Couwrt lim-
ited s holding in Richerdsow t0 cases “in which a private flem,
systematically organized 10 assume & major leagthy administrative task

3

ke

). Rerlow « Fnpendd 45T US 200, 518(158)

¢ Sec ep, A P, Thell & Collision Masagers, lnt. v. Glleapie, $52 F24 816, 108 0 C.
19%1)

324 Woan v Cole, 304 ULS 553 167 (2952)

300 Of course, coe pomsble sejonder o thin aapument would be that the fAowed procon vielses
the cliner tomes of e fodorsd watute, which mundtes thae Sevic plane “wot otk cbjectine criteria for the
dehvery of benefin a0d the doemminatice of elgibiiey aad for fiir and equtable teacmacnt, Inchading
= oplmation of how G0 Suse will provide cppormaites for seciplents who hase Semn advercly
Afected o be Mewd I & Sute sdminlancwe or appeal proces” P L Noo 1040, §
SOOI DXL 118 Som. 2085, 2134 (1996) fondifed w42 US.C § 0000 XRXND

7. K2 USRI

A Mo,

1IN M w5 By cootsn, e St contended e imwsanily vl be desermined o e
Setn of Be pubiic frntion boing performed. I o 416 (Soulla, ), Sienting). However, Justior Scala
wodd Shely sgject & publc foction smabysn oo $e hrmbold sele aclen gueston, swling b
ity sealysis irvcievast i moot caaon
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(managing an imstitution) with Emited direct supervision by the govem-
ment, undertakes that task for profit aad potentially in competition with
other firms."™ The Court’s limited holding appears to encompass most
mmmmummmm
the major administrative task of putting the poor to wark, and they do %0
ummmmmmwmmm
parmers. Even nonprofit crganizations might be included in the Court’s
holding because they compete for contracts with other nongovernmental
welfare providers. ™ Accordingly, once a welfare beneficiary jumps over
the difficul due process and state action hurdles, the immunity isswe will
preseat little cause for concem, ™

v
AvtesnaTives To Constrrumional Limcamon

Given the Court’s curent narrow reading of the stase action doctrine,
the need for alernatives %o comstitutional litigation %o enforce accountabil-
ity in privatized welfare jurisdictions is apparest.’™ These potential alter-
natives inclode statutory, comtractual, and equitsble claims. In fact, the
latter two types of claims are available oaly in privatized jurisdictions; they .
have oaly a limited role in enforcing accountability against governmental
entities. Yet, as explained below, each of these aliernatives retaing signifi-
cant limitations. At present, in & privatized welfare jurisdiction, there is
simply 0o relisble, unified theory for enforcing procedural morms. Just as
the welfare system has been decentraiized and devolved, so will be the law
that governs it.

A. Standory Causes of Action

The federnl and state stacutes goveming TANF prograsns are potential
sources of procedural righes for welfare beneficiaries. These statutes gener-
ally provide some notice and hearing requirements, even though some of
those requirements arguably fall shoet of constitutional due process norms,
However, these statutory requirements are not necessarily emforceable.

Where statutes do not expeessly provide for peivate enforcement, the So-
preme Court and the state courts have placed tight limits co thelr

3530, M st 413 Dy comras, e count ecided Som ik Molding cases Bt “Tavabve 3 prive
Indhvideal Seicfly amociated with 3 govemmen: Body, sening o5 a sdenit 1 povermanint In 4
ossntial povernamwatal aThiTy, of acng e clase ofTwil Bpervisioe " I Nose of hese sitarion
Aot 1o apply e (e wrifire coractng conten

L Eg. Fabwoosen v. Soind, 145 P2 650, €86 (i Cie. 1991).

351 The Cowrt i Michandion el open e lasoe whother e petvale priscs puards could susen
some sorl of “pood fulh™ defemse. 521 UK & 424 Thue, 0 e of defoose couid arle & Asue
Socton 194) privatzstion Snovsta.

313, Biploraticn of fhese alterzatives muay 4o prove ermsasial Iy sny jetafiction which Gesies
entiiomnent statsa to TANY Senefits and where 00 #2350 3czion queasion s thas inslevane,
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exforceability. Moceover, courts are more likely to lzmit enforceabslity of
rights asserted against private, rather than governmental, parties.

At the state level, other mechanisms for enforcing procedural rights
include claims under state administrative procedure acts and statutory
mandamus claims (which are sometimes altematively founded in common
law). Both of these types of claims are used 10 force government officials
10 comply with statwtory duties. Yet it is not clear that they would be ef-
fective against private entities. This Part discusses how privatization affects
the awailability of various statutory theories for enfoccing due process
noCMs.

1. Federal Exforcemens Mechanizms
& The TANF Enforcement Scheme

Congress &id not completely ignore the procedural rights of TANF
recipients. To be eligible for TANF funds, each state must submit a plan to
HHS outlining its family assistance program ™ As part of its plan, a state
must “set forth objective criseria for the dedivery of benefits and the deter-
misation of cligibility aad for fair and equitable trestment, incloding o
explanation of how the Stage will provide opportunities for recipicnts who
have been adversely affecied to be heard in a State administrative or appeal
process." ™ However, TANF does not provide asy express peivate right %o
eafoece this provision,

Federal government enforcement of TANF rights is also extramely
statute only where expressly penminted ™ The fedemal government’s sole
enforcement mechanism is 0 redoce grants o states that fail o comply
with certain, defimed statutory requirements’™ Howover, fallare 10 adhere

M, The Fersoonl Responaibility Act of 1998, Pub L No. 104094 § 400, 980 Sen 21069, 2508
(oodificd of €7 US.C. § 6200x)), scta forth the critesia that st be sddremod in $he state plan.
5. See § 4000001 BOR) (codiiod of €1 USC. § SN XENNIL te the logiatative Matery,
the House soported that while & wm
poatng fcubiicy 10 Sctes W opecsts block pas mih“‘ﬁh
“dhﬁhm@hﬁhw S and ogutable maaser
, Biater ot catabinh m gant of doir Sue plan et determinations of
w.-l‘-md“ﬂh*l*-..—“
HE Rer. No 0044451, ot 1330 (1994), neprimsnd Ju 1998 USCCAN 2183 300
A AT (codifled k43 USC §617)("No offcr or smplopes of the Fedeny! Gowermenent sy
rogshoe the conduct of St wader this par o eaforce sy provision of Oy part, sxonpt 19 B s
peredly poovidad In B pat™) This Sedi the soape of HHS' spuivtory saiariny, Sor Maas
Gesmeansc & Stove Svovas, Cre rom Law ane Soc. Povcy, A Devanss Susesany o Ky
Provisains of Tl Tironary Asscrrascn son Nowry Fastims Buoos Crany o HE 370 ot 44
(1) FSecdien 417 don ot prevest HIHS Bome seping wht e agoncy shinls e lew soema, b
HHS' msmrpeetastion will nct e inding o ¢ Suse except where xprenly sethosioed, xad & & weciosr
how evach & oot would dofler to HHS® interpectation ™).
330, Scction 404, codifiod o €2 USC. § 408, sotn forth fourtncs instances in which o Sue’s pas
may be sofeced, ranging Som misexpenditors of TANE Snds %o fadure %o comply with S Sve-year
bt oo msintance. Mo grant can be seducod by more than twenty-fes percent. I, § 4004 The A
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10 Section 402 does not expressly trigper & penalty. ™ At most, under cur-
rent HHS interpretations of the statute, a state that demses doe process be-
fore sanctioning TANF reciplenss for failure to work could face a reduction
in the amount of its grant, and presumably the states would be held ac-
couatable for violations committed by private welfare agencies.

But this pesalry strocture provides no remedy to individual TANF
recipients who are improperly sanctioned, Nor does it easure fixir peoce-
dures for individuals facing adverse action by a weifare provider cutside of
the sanction-for-faidare-to-wock context, such as demials of eligiility,

b Section 1983 Srarutory Enforcement

Accordingly, the lack of expeess private remedics In the Act and the
limited scope of federal enforcement raise the issue whether Section 402 of
the Act creates any implied remedies, either through the statute ftself or
theough Sectica 1583, When plaintiffs seck %0 enforce federal statutes
mh-mmwuimhmuu.mum

In Section 1983 cases, It is peesumed that Congress Intends to al-

mm of federal statetes. Accordingly, 1o defest »
Section 1983 statutory cause of action, the defendant bears the burden of
showing that Congress affirmatively imtended %0 foreciose Section 1983
enforcement >

mwmmm«mm.omuam
ticular statutory provision gives rise to 2 federal right enforceable under
Section 198374 (1)cmumuuumhm

30 paavidea booeset £or cerain tate achiroarnents ack s redacing ot wediodk bl md “high
performance.” M | 400 (codfid  QUSC § 003

136 The scacte allons Sor peaakies 0 Y assessnd apaia cates w80 Ml 30 saniton noa working
adeing, M § QSO 14) (oodified s 4 US.C, § 605GIE0. Ie ourn, IS bt inderposied Dis posalty
provision be “spplly] beth 50 & Stete’s fiilure fo sanction when & thould bave and % i imposition of &
seaction when it should not have imposed coe™ 64 Fod Reg 17099 (Ape. 12, 1999). In dctoonining
e cvicnt of & penality, HMS has stated Gt i will look =t whother the staie Jas extsblched 3 contol
Pechaniam 2 erare Dt EIRts 3 apprapraaly rodeced This sontol mecharlim “whoeid mnaare Dat
reciplonss sne Informed of thelr rights 19 Bir heariags snd advinnd of 0w procss Sir ssicing O
righa ™ 64 Fod Rag 17,794 (Apr, 12, 1999).

109, Maine v, Thibowsor, 488 ULS. | & (1990) Odding Dt & Section 1900 remolly i evallidde
vindoats dighu seowind by fodeml Jewsh As soted mpws some 260, Seotien DE3 prowides for
viedication of “Sghs] . . . secused by e Constitution and lewa™ Rew. Saat § 199 Q USC § 1983
(199

340,  Ooclden Suate Tramolt Cogp. v. Oty of Los Acgelen, 493 ULS, 103, 387 (2949,

3. Evea if the matvie cooster enforccable romedien, Section MRS §s mor avalbis If the statase
costzime 3 comprchemaive endormement achomw evidencing cosgeendenal itent 20 poscieds Sectice
1983 exforement. MidSaacy Comty Sowenge Ash, v. Nie'l Sa Cezmons Ama, 4D US L D9
(1991). Thin excuption (s pot 3 concom In B content of tha PRA becaces the TRA peovides fiv e
oafuramend by privets parted and fod wedy liminnd eafivcenmst by S foderdd prverwment. Sor gy
W2 aocoempanyteg podes 312004 The Court Mas aaly fownd resudal sbemes sufSiion 2 Gaplece
Secion 155) vl s Seo Clammers, Bt Count Dl O the “wvanally clsborie enfbocomment
provisions™ of the Fodersl Water Poliation Comtrol Act, 33 USC. § 1290 evidionced congrossionsd
indest to foenchine Soction 198) becsmse (e a0 pricted the Enviscamentsl Pootection Ageacy
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benefie the plaiatift, (2) the right is not 50 vague and amorphous that ity
enforcement would strsin jadicial competence; and (3) the statute woam-
bigoously imposes a binding obligation ca the states by using mandatory
rather than precatory language *® Valid argumests can be made that Sec-
tion 402 satisfics these prongs; however, because the procedural prosec-
tions in TANF are far less specific and detailed than those in other federal
public welfare statutes, soccess under such a theory may be elusive®

As t0 the first factor, the cowrts have loag held thet procedural protec-
tions in public welfare stanutes are intended to benefit the bensficiaries of
those statutes ™ Indoed, it is difficalt to see any other reason for such re-

i As %0 the second faceor, the rights enumenated in Sectice
A02(a)( 1 XB)(il) of the PRA are not further defined in cither the statute or
the regulations (and HHS likely lacks the suthority to delineate thess
rights). Nevertheless, the right 10 notice and a fair bearing s not so vague
and amorpbous that its enforcement would “strain judicial competence.™
To the contrary, the judiciary bas special competence in defining the con-
tent of due process mechasssms as it is lasgely responsible for the devel-
opment and enforcement of those norms.

The third prong of the test poses the greatest challenge. The PRA
speaks in mandatory terms: the state “shall set fonth objective criceria for
the delivery of benefits and the determisation of eligibility and for fir and
equitable trestment . . . "™ Arguably, however, this language mevely re-
Quires states o write “objective criteria” into their plans, and not necessar-
ity to implemens those criteria. After the Count's decision In Surer v. Arsisr
M., i which the Court held that a privace plaintiff could not eaforce & stase
plan requirement’™ it has been botly contested whether State plan

nforement power Drvegh e wse of soncomplieace aodens, ol seia, 30d criminal pealtes sad
nchodod twe ciSses-sck peovisions. 5L af 13, Clcowies, in Swirh o Robieson, 488 US 992, 100011
(1904, e Coam beld St the Bducaion of B Mundiaappod Act, 20 US.C § 1400 ot sag, peechuded &
Secuoe 1900 remedy Secacec it contabaed & “canvillly wilaned adwbsainative and pelicidl seachanien,”
Dt nciaded Wacuk sdalnierati v mve s culminaied a8 g % jetetinl reviwn M 1009, SO0
L1 The Cou manimed S pliuing parerds (o o 3 (he phmmisiatse procodao by goeag vreght b
Gamart il bave “vender|of) mpe o swet of b detsiind smcoden profectoes cutlimed W the
e M w1011,

MY See Blessing v Frossone, 120 US 529, 38041 (1997)

MY Compere WA L Mo 004190, § 402, 110 Seat. 2905, 2113 (1994) (codtfind & £2 USC. §
SO1) wih Food Shemp Act, TUSC § 2001 and B sepaietions promcigated haoander it TCFA §
I3 end Molicnld peogram, £2 US.C. § 1398 aad e regulations poomaigaied Sormnder 43 CF R
4.

M4 Sec eg, Meschum v, Wing, 77 7. Segp. 2 G0, Q540 (SDXY. 1999) (sebymeg Fosd
Stomp Act and Medcad Act)

I A0 IR (oedified ot 42 US.C. § 80200 1 XBXRD) (emphase addod).

ME S0 US MNT(1992) b Seter, e Cout held that the Adoption Assistance sad Child Wiellare
Aut of 1907 s rrguartmast Onad “reasonshle oo™ b2 made 40 prrvent remosl of cheldren fom O
homws was anenfocceable. M ot 363, The Coat reascocd, be pert, that (e itz had ¢ plan providieg
Bt “yeasonsbie offorts™ woekd be muade, ead St Biore W 0o concomenitast dury 1o soaaally cucrciss
Bhase teaatnebies eforts. &F o 14842 The Cout shis beld Bt B “remscasbic effor™ Lapage pove
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requiremnents ectitle bezeficiaries %o the actual rights enumersted in the
state plan, Courts have split oo this issoe.™ Accordingly, Section 1983
challenges 1o vicktions under state plans that coatain unfhir coc inadequate
procedural protections may fare better than challenges to procedural viok-
tions commisted under otherwise conforming plans. ™

¢ Implied Right of Action

Where s case does not involve state action, plaiseiffs cannot rely oo
Section 1983 and they must establish that the statute creates am impliod
right of action.*” To establish an implied right of action, the plaintiff bears
the buzden of showing that Coagress inended 10 create an enforceable pri-
vale right when it enacted the relevant statute ™ The opposite presump-
tions for section 1983 statwtory actions and implied rights of actiom
generally make it casier to establish a Section 1983 cause of acticn than an
implied right of action.™ Ope Jegal effect of privatization, then, is that be-
cause of the restrictive nature of the Courts current state action doctrine,
beneficiaries of social welfare programs in privatized jurisdictions may
Bave a hasder time eaforcing foderal statutes thas those in public jurisdic-
tions.

A TANF beseficiary pursuing an implied right of action is likely %o
fail. Under the Court's cusrent implied right of acticn analysis, the “most
imporeant ingulry . . . is whether Congress intended to creste the private

wates Gaonetion % detemning bow ey would comply with e lnguape such (it he claune &d st
Croate enfoncesble fghts. M wt 350

37, The ssbwoguent debate among the clatult courts Over whether plainte® can challenge actions
i vichstion of otherwine valld state plazs la Sone hypes of chcamatances Is Sacossed s Norvir v,
Jowan, 127 F34 995, 1002400 (1ith Cix. 1997) (holing Bz Oore s 00 fdernl right eafovossiie
Bowagh St (98] G vaampoteion w0 enl Fue Medied peeviden) Seme cowrts bave decuded
that e swbbstance of & viste plam soguisesnent s exfincesble i & s specific. A Under s spproach, &
roquremes thal & sate plas oeinde grovision r Gr Seemp would 3¢ mose erfoccesbic taz o
roguiemet (sach m i Swier) Ghat & stete plan inclode “yeascasbie efforts™ to mect 3 poal This bt
bocasae he Rormer by Jous opez to e cxmrciee of dacsetion tan S laser.

348, Asssmng the e proogs of B Secson THED stattary enfecamens et e mstefied, 8
FartdY could caly samows 04 COIPEON 0 MANTCTAN far waaes D Scwe affemaative
Coa gt waed W pons hale SaThon 169) enfriomment The Ik of & (ommprebensiny enbivieesent
shanw I Ba PRA, mv sgve soom J0ME and sicompanying od, meens Den Individend
LI ORI K e R i O ivde B3 T ake sagpevts st Cooprrit Onl et (rmbempiete
i onSaieenent

38h. N a setste oprenly poovides for petvate exforoement, then the plabett® can bring a st
directly wader the statuie without sclying on cither Scction I9ES or (o dmplied mght of acticn doctoine.
TRA doer not peovide for privase exforcement.

150, S Soua 1. Sublle, The Rale of Comgransionsl Josnt in Dewrosining the Evbwonce of
Aopliad Righu of Aovion, §1 Norsn Duom L. Rev. 861, 572 (1996). The lending cate explaining Bis
Sierenin is Semedy v Disried of Coldomide, T70 F M 184 (D.C. Ok, 19851 sor sl Ouan v. City of
N Yoli, | 96, 100 04 Cie 1990)
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remedy sought by the plaintiffs."* Intent can be divined through statutory
language, legislative history, and statutory structore.’” Here, cowts aze
unlikely 10 conclude that Congress “intended™ the statute 10 be enfbreed &
all, except perhaps 10 pemalize states that give benefits to undeserving indi-
vidaals ™ First, Congress aempted 10 srip away e entitiement status of
wellfare benefits ™ Second, Congress gave no significant enfoccement
mechanisms in any portion of the statute.’™ Not surprisingly, the implied
right of action theory has been of litthe assistance in recent yoars to benefi-
ciaries of public programs.™ Simply put, it is hard to divine intent from
congressional silence™

352 Semer v, Astiet N, 503 US 34T, 364 (1992). This acalyds & domved Som e four-part tost

Legpiriancm,
Priveie dctions in the Dove ond Fodored Cowrts, 71 Comvme, L Rev. 301, 56044 (1908); Suible,
supen note 350,
355, Spectic factors Bt cowts Save comsidored inclode: whobor e memie pasts exchastve

IS The imphiod sight of action doctrine has sarrowed dessmatically siace Soeady v. Wyman, 397
US 397 {197%), in which the Court held thae Now Yock wellos sociplents could challcage S0 valdiny
of s New Yok welfare statate that cosfiictad wits AFDC coguiemeoes. The Count ssmacaod that
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bﬂ“ﬂﬁ“»ﬂ“dr...l
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356 The only proaitien facing son-complying et we found iz Pub. L Mo, 104395, § 499, 110
St 2108, 2162 (199) (rodified at 4] USLC § 408, aod sone of Bose peselics are wigpernd by
flure b0 eaforce dou prooess nocem. Ser ez P VA Lad
157, Sor ponerclly Padine & Cilande, Sase Incorporetion of Fedors! Lowe A Rasporow o the
Demboe of bmplied Federal Rights of Acsion, W4 Yars LJ 1144, | M5 (1985% Fay, spes nee 153
Suphen I Roaflbd, mp(ying Riphay of Actom Sor Minorisus and the Pooe Through Pressmpsiens o
Laglalonve Jeowe, 4 Paamowcs L) SOF (19R7) Fay explabes how, In 3 Twantiodh ceotary, couns
BNad Som ingiriag 3 amely far every ligal avumg W 3 View e T Mjadeatiry contiduasins of
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d  Conclurion

In brief, while it Is conceptually easier to argue for Section 1983 en-
forcement of Section 402 than for as implied right of acticn under the stat-
ute, the PRA's unique structure makes cither argoment tenoous at best. If
anything can be said of Congress's intest, it is that the states have discre-
tics kn fashioning their own procedural protecticns. Thus, we can again see
how the gramt of discretion in the administration of public benefits pro-
grams lesseas beseficiaries” procedural rights, particslarly s privatized
jerisdictions. An increase in dscretion Jessens the likelihood that & benefit
will obtain entitlement status; Jessens the likelihood that a private actor
administering the benefit will be deemed a state actor; and Jessens the abil-
ity of plaintiffs to enforce underlying statutes through either Secticn 1983
or an implied right of action theoey. Unfortunately thes, an increase in dis-
cretion results in fewer protections for bemeficiaries precisely when more
are peeded. Accoedingly, under the PRA, plaintiffs will likely need to tam
0 state-granted procedural peotections.

2. State Enforcement Mechanisms

As a resalt of the block grant approach, a betier source of peocedural
peotections for TANF beneficiaries may Be in state law. Congress ex-
pressly requested that states devise thelr own due process schemes for
TANF benefits. Although most states bave retained the same generous no-
tice and hearing procedures that were available under AFDC, there is evi-
with those procedures.”™ Thus, in many cases, relief cutside e scope of
the administrative review process is required. However, enforcing these
state peovitions may peove 0 be a8 frustrating as enforcing the federal re-
Quirement. Thus, just as TANF devolved dscretion dowaward to the states,
it also is Mkely 0 herald the growth of state court welfire Ntigation based

on state laws, and the result will Be 3 paschwork of procedaral peotections
amoag the states.

a Sate Implied Rights of Action

There is no amalog to Section 1983 in the state courts. Therefore, ab-
sent amy expeess statutory causes of action, plaintiffs most argue that they
have an implied private right of action %0 caforce favorsble state procedural
protections. ™ Unlike the federal courts, the states historically developed
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the mplied right of action theory i the coatext of tort law. That is, the
states have long hedd that the violasion of legisiative rules, particalarly pe-
zal ones, can <onstisute negligence per se.™ Theoretically, under this ap-
proach, 2 welfire recipient who is wrongly sanctiozed or cut off from
TANF benefits could sue thelr welfare provider under a pegligeace theory
for any resulting personal injurics. As the Giuliand litigation makes clesr,
the injunies that flow from unfirir procederes can be severe, inchoding emo-
ticeal distress, bunger, loss of housing, injuries sustained from lack of
medical atention, and the like.

Yet states have difficelty spplying & negligence per se theary in cases
that do not fit the mold of & adtional personal injury action™ [n addi-
tiom, several statos appear o be drifling towaed the Supresse Count’s view
of implied rights of action. That is, state courts are increasingly focusing ca
legislative inene, which they divine through an analysis of language, leg-
islative history, statoiory purpose, and altersative remedies.™ The exact
balance of these factors varies from stase to state, and state law in this ares
is extremely hard 10 characterize. However, a focus co legisiative intent is
lZkely to have the same impact a5 the federal doctrine, where implied rights
of action are few axd far between,

b, Stare APA Exforcesent

Typically in public benefits Nrigation, the shorcomings of the implied
right of action doctrine have been compensated for by the availability of

Star. Asec § 4513408 (Waz 2000). Bat Sece bt 20 comparabie poovisios with mgaad 1o e ober
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jodicial review under federal and state Adsmmistrative Procedure Acts,
memnmmwm.uy
accountability. ™ the federal APA does not have much of 3 po-
tential role in TANF lisigatica because federal agencies have very listle to
do with TANF implementation, state APAs may provide valuable suppoct
for enforcing procedural ponms in masy public jarisdictions. For instance,
the 1981 Revised Model State APA provides for peblic participation in
state agency rulemaking and for private rights of action % enforce adber-
ence to state rules and rogalations. It also requires that agencies focmulate
regulatory standards ™ Along these lines, the states recognize the admin-
istrative law principle that an agency must adhere to its own regulations. ™

However, this peinciple may play little role in privatized jurisdictions
becsuse APAs opersie 38 constraints on govenuneatal, rather than private,
action.™ The case law is replete with examples of quasi-governmentsl aad
perivate organizations who were deemed to fall cutside of Administrative
Procedure Act requirements becsuse they were 2ot “ageocies'™
Moeeover, local sad municipal goversments generally do not have coun-
terparts to state APAS ™ Thus, where private entities have contracted with

local povernments, neither entity is likely to bo subject 1o APA-type re-
quiremnents. Accordingly, bezeficiaries in poivatized welfare jurisdictions
may be denied this avenoe of relief otherwise available to thelr counter-
parts in poblic welfare jurisdictions.™

34 For fodenl low, wou 3 USC. § 700 (A pence mafliring kgal wroag Secaase of ageacy
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. Saww Mandamus Clalws

Mandamus is another doctrine often used ot the state level 10 compel
goversment officials %0 comply with governing laws. It & used to “compel
performance of statsory duties,"™™ and it has been used successfully to
force state officials to provide due process before taking adverse action”™
For imstance, one court held that mandsmus could be wsed o force & uni-
versity 10 provide 2 due process hearing %0 a tenared professor befoce dis-
charging him for couse.™

Unforcanately, TANF beneficlaries will mostly find the mandarous
option unfreiefil for several reasons, Mandamus is considered an “extrace-
dinary” remedy, available caly to enforce specific legal rights, and courts
will mot issue it where other adequate relief is available to the complainizg
party.™ Moreover, because it i used to enforce existing rights, it is not
available to control the exercise of official discretion,”™ and discretion &
the comerstone of the PRA. In addition, it is generally awailable only
against government officials, although somme courts will apply it against
private entities where public interests are involved.™ Thus, while manda.
mus could potestially play 8 role in forcing private (and public) welfire
officials to provide specific due process rights, i is a Emited remedy that
must satisfy many hurdles before it is imposed.

d  Comclusion

Ia sum, because TANF devolves suthonity over welfire to the
suates, advocates will need w0 focus on state laws 0 eaforce procedural
protections. However, state remedies traditionally used 10 constrain official
discretion may prove ill-fitted for privatized schemes. Moceower, implying
rights of action under the state TANF laws sppears @ be an uphil! bastle.
Thus, while statutory remedies should be examined, they may peove elu-
$IVE i many cases.
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B. Contrecnual Claims

Coaaract law provides 3 potentially mere fertile avenue for relief, and,
notably, cae not available in governmest-ran welfare programs. Welfare
beneficiaries may be able to sue private providers snder 3 third-party bene-
ficiary theory to force compliance with the terms of the contract between
the private welfice provider and the goverumess eatity. Of course, the de-
sirability of suing for breach of contract hingss upon whether the terms of
the contract are favorable for beneficiaries. To the degree that the serms are
favorable, for example, by expressly requiring the private contractor to ad-
here %0 specified due process norms, beneficianies in privatized jurisdic-
tioas may bave an additicnal avemse 10 enfoece their procedural rights. ™

States bave several incentives 1o iaclude faveradle term in thelr con-
tracts with private welfisre providers. It makes sense for local govermments
1o enfier into coatracts that permit private enfoccement of TANF because
they can reduce their own enforcement burden, Moreover, local govem-
Mmess can structure contraces 50 that the costs of soncompliance Bl ca the
private contractors, cither by requiring isdemmification or by allowing di-
rect suits against noncomplying private contractors. Yet whether local gow-
cruments will seek soch terms and be able 10 negotinte them will depend on
8 variety of factors, such as bargaining power, the political process, snd
procurement strategics, most of which &re outside the control of benefici-
aries.

The Restatement (Secoad) of Coatracts § M2 envisions two classes of
third-party beseficianies: intended and incideatal. The former may cafoece
comtracts; the lanter may not, The distinetion between the two hinges on the
key questicn wheter the costracting parties intended 1o beaefit the alleged
beneficiaries.™ Intent can be derived from “the circumstances
the transaction as well 25 the actual language of the contract,™™™

In cases lavolving government contractoes, the Restatement puts an
additional ghoss ca the analysis. Given the potectially large size of the class
of beneficiaries to a government coatract, the Restatement (Secoed) of
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Contracts § 313(2) presumes that a government coatractor is not subject to
consoquential damages to 3 member of the public wless “the terms of the
promise provide for soch lisbility.™™ As a result, those seeking damages
for violation of public contracts must establish not only that the contracting
parties imended 10 benefit them, but also that they intended 1o grant the
beneficiasies the right o enfoece the benefit. However, because this section
expressly addresses only actions for consequential damages, it lcaves the
more general intent test of section 302 in place for third-party beneficiaries
secking injenctive or structaral relief-far more cooence remedies in cases
involving poblic programs, ™

The third-party beneficiacy theory has had some success in public
bousing cases, which also involve an interplay between government agen-
cles, private comtractors, and benefit recipients.’™ For instance, in the
leading case of Holbvook v, Pire™ Section § tesants sllegod that they were
denied benefits for several months without notice or bearings while thesr
landlord delayed in sending in their Section § cectification forms. The ten-
aots claimed that they were third-party bezeficianies of the comtracts exe-
cuted between HUD and the private owners, and sought prompt
implementaticn of the contracts aad the receipt of reroactive benefies ™
The contracts provided that the owner was “respossible for dotermination
of eligibdlity of applicants [for housing subsidies] . . . and computation of
themm;fb&uiu“mmbebﬂfo(qchm
Family . ...
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After cossideration of both the statutory aad regulatocy peovisions
governing Section 8, as well as the terms of the coatract, the court beld that
the tenants were third-party beneficiaries of this contract, reasoning that
“[7)f the 1enants are not the primary beneficiaries of a program designed to
peovide housing assistance payments ® Jow imcome families, the
legitizacy of the malti-billion doliar Section § program Is placed in grave
doubt™™ The court went on o imply terms in the contract that required
owners to certify tenamts within & reasonable time after execution of
contracts and that required HUD to pay the tenamts retroactive benefits ™

Holbrook desnonsarates bow, In cases imvolving government comtracts,
the terms of the underlying statute play a role in interpeeting the coatract.™
Thus, the FRA's langoage requiring states 1o provide some procedural

joas to claimants can potentially be quite helpful in these cases. The
statute can be read as an overlay to the contract; that is, its terms ase incoc-
porated by the contract.

It should be noted that actual tensons, such as those in Holbrook, have
bad far greater success in pursuing a third-party beneficiary theory than
applicants for bousing™ This applicant/recipient divide kkely reflects a
coocern with extending third-party beneficiary rights %0 a poteatially vast
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peznber of persons.™ As one cowt cautioned in a public housing case, “so
wide 8 net of Habdlity couldd make developers reluctant to participate & the
program. "™ This concern seems overblown in cases involving public
beneflts programs because the emderlyicg statutes defime an identifiable
class of beneficlaries. Moceover, these courts are conflating actual appli-
cants with potential spplicants, who would Bkely lack standing to being
suit in the first place.

This concern over vast numbers of plaintiffs in government comtract
cases is mnoce appeopriate in disputes involving commercial comtracts,
which are a0t 30 narroudy circumscrided, For instance, in the paradigm
case of HR Mock Co. v. Ressreloer Water Co,™ 3 company peoviding
fire hydrant services by contract with the ¢ity was sued by a private ware-
house owner after the kydrant did ot provide adequate water during a fire.
Judge Cardozo held that the plaintiff was not = imtended beneficiary of the
contrace, stating that “[(a] promisoe will not be deemned to have had in mind
the assumption of a risk 30 overwhelming for any trivial reward "™ By
contrast, the PRA identifies 2 specific class of persons—far smaller than
the gemeral public-—as potential recipients of TANF benefits, that is, needy
families with children. Moreover, the policies anticulated in the PRA em-
body a congressioral desire to make objective standards, fadr hearings, and
sppeal procedures svailable 10 welfare recipicats (even if Congress argus-
bly did not want those procedares 10 rise %0 a constituticnally protected
status). This public policy, along with the defined class of beneficiaries,
cuts in favor of allowing welfare applicants t0 enforce contractual terms
that embody or enact those policies. ™

The thisd-pary beneficiary theory bolds great promise for TANF re-
cipients in privatized jurisdictioms. It makes sense that a contmact theory
should play a large role for emforcing accountsbility in a contracting
scheme. Unfoctunately, the usefulness of this theory Bes outside the coxsrol
of TANF claimants. To begin with, this approach caly makes sease if the
wnderlying contracesal teems are beneficial 10 claimanes. But since TANF
claimants are not at the negotiating table, they are left at the mevcy of the
negotiating process.™ The problem becomes particularly acute when
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powerful corporations sach as Lockheed and Maximus are mvolved be-
cause they may be able 10 demand coacessions from local governments
that accrue 10 Beir oom benefit.™ For example, a stwple declaration in the
contract that & is useaforceable by third-partics will render the contractual
spproach moot. It is unclear who, if anyone, will look out for the inerests
of the poor populations who rely on TANF. Thus, just as TANF recipients
are largely at the mercy of the political process to grant them entitlements
and due process rights, they are at the mercy of coatracting parties 10 de-
fine and‘or grant them coatractual rights.

C. Eguitable Claims

One component of due process &s the right to accurate information. As
the Giuliani litigation demonstrates, severe harms can flow from mistafor-
mation. Thus, when wolfire beneficiarics rely om a welfare provides's
masinformation % their detriment, either by failing 10 receive benefits to
which they are eatitled, or by obtaining benefits to which they are not law-
fully eatitled (and are then asked to repay), they may be able to assert 2
claim of equitable estoppel. Although estoppel claims are unlikely to be
wsed 1o affirmatively seek structersl, injunctive rellef, an emoppel claim
“crcates 3 pessonal, situation-specific bar %o an sssertion of the trwth, or to a
claim or defense that is penecally applicable and meritorious.™ As a re-
sult, it has the potential to serve as a constraining mechanism ca welfare
officials.

Nomsally, the government and 25 agents sre granted sebstantial im-
mrnity from enoppel clat. For inmance, in Schweiker v. Honzen™ 3
front-line wotker at & Social Secwrity office erroncously toid a claimant
that she vas ineligidle for insurance benefits. When the claimant later is-
covered that she could apply for benefits, she sought benefits retroactive to
the date of the misinfonmation. However, the Supreme Court held that the
ageacy was not bowad by the caployes’s statements and could deny the
claim. The Court reasoned that 10 allow estoppel would put the Govern-
ment *“at risk that every alleged failure by an agent to follow instructions
to the last detail in one of a thousand cases™ would undermine the
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underlying regulstions.™ As & result, couxts allow catoppel 10 Ue against
the government only in extreme cases, such as those involving “affirmative
misconduct™ or where the injury %o the private inferest sobstantially owm-
weighs the public interest. ™ By contrast, estoppel is regularly awarded as 2
remedy agrinst peivate parties. This soggests that esoppel claims may
more cassly be brought in privatized welfare jurisdictions against froes-line
workers who negligently or intentionally mislead claimants.

A word of waming is in order, however. The estoppel doctrine speaks
in tenms of ageots and priscipals, not i terms of state acticn. Indeed, coe
reason given for governmeneal immunity from estoppel clalms is & relduc-

the currens state of law may well aliow them to have their cake and eat it
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Concrusion

The Personal Responsibliity Act dramatically refoemed welfare ad-
ministration. Welfire providers aow do much more thas check off boxes
on forms and dispense checks, Rather, they engage in a wide variety of
couascling tasks in ceder 10 carry out their mandate of putting people to
Mmemum.uamm

Accoedingly, it is more importast than ever 1o kcate enforcesble legal
rights for welfare beneficiaries. Unfortunately, as the preceding asalysis of
MﬂmMmﬁﬂmlﬂhMo‘
procedural protections. Under our carrent legal regime, property rights and
sccompanying due process procections derive from discretion-constraining
standasds, mmnmmmmw
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private entities could negotiate favorable terms for welfare reciplents and
provide express rights of enforcement by third-parties. Again, however, it
is not clear thar welfare beneficiaries have the political capital necessary 10
pressure local governments 10 negotiate on their bedalfl

Throughout this century, the courts have largely been the defenders of
the rights of the poor, and perhaps now, more than ever, their vigilance is
necessary. A more robust state action doctrime, fhithfil to the doctrine’s
underlying purposes, could encompass government contractors who dis-
tribute public entitlements, and thereby ensure that constitutional protec-
ticns are provided 10 welfre claimants in privatized jurisdictions.

Privatization has been heralded as the cure t0 many government ills.
For certain, discrete municipal services, privatization may indeed be the
necessary salve. However, the empirical evidence strongly suggests thae
privacization s not Nkely to kmprove upon government performance in
complex social service arenas such as welfire, Moreover, welfiee cladm-
sy may end up worse off thas they are under oven the dreariest of gov-
emmental burcsuceacies. As a natics, we have cmbarked on a bold
experiment, byt we have jumped in beadfingg, with scant atiention 10 the
legal implications of this sbift. Not surprisingly then, the legal rights of the
poor have fallen by the wayside.



